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Current Topics. 
Waiving the Tort. 


IN concluding his elaborate and convincing judgment in the 
appeal in United Australia, Ltd. v. Barclays Bank, Ltd., last 
week, the Lord Chancellor remarked that ‘‘ while admiring the 
subtlety of the old special pleaders, our courts are primarily 
concerned to see that rules of law and procedure should 
serve to secure justice between the parties.’’ The result of the 
judgment of the House, it will be agreed, ‘*‘ secured justice ”’ 
by its effective declaration that the rule embodied in the 
decision in Smith v. Baker, L.R. 8 C.P. 350, as expressed by 
Chief Justice BOVILL, was wrong when he laid down that ‘‘ the 
law is clear that a person who is entitled to complain of a 
conversion #f his property, but who prefers to waive the tort, 
may do so and bring his action for money had and received 
for the proceeds of goods wrongfully sold. The law implies 
under such circumstances a promise on the part of the 
tortfeasor that he will pay over the proceeds of the sale to 
the rightful owner. But if an action for money had and 
received is so brought, that is in point of law a conclusive 
election the other way. The principles which govern the 
subject are very well illustrated in the case of Buckland v. 
Johnson, 15. C.B. 145, where it was held that the plaintiff, 
having sued one of two joint tortfeasors in tort, could not 
afterwards sue the other for money had and received.’’ This 
the House has now authoritatively laid down to be wrong 
in law, and that the true proposition was that formulated as 
long ago as the time of Chief Justice HoLt, namely, that it is 
judgment in the first action, and not merely the bringing of 
the claim, which constitutes a bar to the second action, a 
conclusion much more in harmony with justice than the very 
technical rule which till now has been generally accepted. 


The Defence (War Zone Courts) Regulations. 


THE Defence (War Zone Courts) Regulations, 1940, which 
have been made following the recent coming into force of the 
Emergency Powers (Defence) (No. 2) Act, 1940, authorise the 
establishment of what are described as war zone courts for 
the trial and punishment of offenders in any area ‘‘ in which 
by reason of recent or immediately apprehended enemy 
action the military situation is such that criminal justice 
cannot be administered by the ordinary courts with sufficient 
expedition.’”’ The present regulations deal with the con- 
stitution of the courts themselves and their jurisdiction. 
The Minister of Home Security, if satisfied that the conditions 
mentioned above have arisen, is empowered to make an order 
declaring the area to be a war zone, and thereupon the 
provisions of the regulations will have effect on that area. 
The courts are to consist of a president and two advisory 
members. The former will be either a judge of the Supreme 
Court of Judicature or a person otherwise qualified to be 
appointed a Commissioner of Assize. The latter will be 
appointed by the president from a panel of Justices of the 
Peace. As to procedure, the rules of evidence will be those 
followed in the ordinary courts of criminal jurisdiction. 
Trials will normally be held in public, but the courts will be 
invested with the same power as that enjoyed by ordinary 
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courts to try cases in camera. No provision contained in any 
Act rendering necessary the fiat of a law officer or the consent 
of the Director of Public Prosecutions before proceedings are 
begun will apply to the institution of proceedings in these 
courts, and it will be the duty of such courts to take into 
consideration any representation made by a military com- 
mander after conviction of the prisoner as to the gravity of 
the offence having regard to the military situation. The 
regulations provide for the review of proceedings (1) where 
any person is sentenced to death or to penal servitude for 
seven years or more, and (2) where the president certifies 
that in his opinion the case has involved questions of special 
difficulty, whether of law or fact, or is one which for any other 
reason ought properly to be reviewed. Moreover, a Secretary 
of State, if he thinks it expedient in the interests of justice, 
may direct any case to be submitted for review. Apart from 
these cases no conviction, sentence, judgment or order of a 
war zone court will be subject to appeal. Cases will be 
reviewed by three persons who hold or have held high judicial 
office and are nominated for that purpose by the Lord 
Chancellor. A majority decision will be sufficient. The 
reviewing tribunal is empowered to quash a conviction and 
direct any judgment of acquittal to be entered or to substitute 
a less severe sentence. Ordinarily a war zone court has no 
jurisdiction to try any person in respect of any offence 
committed elsewhere than in a war zone, and a person charged 
before such court before pleading to the charge may raise the 
objection that the offence in respect of which the proceedings 
have been taken was not committed in a war zone. The 
regulations provide that in any proceedings before a war 
zone court the prosecutor may appear by counsel, by a 
solicitor, by an officer of His Majesty’s Forces, or by any 
member of a police force of a rank not lower than that of 
inspector ; while a person charged may appear by counsel, 
by a solicitor, by an officer of His Majesty’s Forces, or ‘‘ by 
such other person, if any, as may be allowed by the court.” 
Provision is made for the defence of poor prisoners by suitable 
application of the Poor Prisoners Defence Act, 1930. 


Requisitioned Premises : Compensation. 

THE position in regard to payment of compensation due in 
respect of requisitioned premises was indicated in two recent 
replies to Parliamentary questions. The first related to 
hotels and schools. Captain CROOKSHANK recalled that such 
claims were dealt with under the Compensation (Defence) 
Act, 1939, which provided, inter alia, for payment of the rent 
which might reasonably be expected to be payable by a 
tenant in occupation and the amount of any expenses 
reasonably incurred for the purpose of compliance with any 
directions given in connection with the taking of possession, 
together with the cost of making good any damage to the 
premises. Payments in settlement or on account of claims 
had, it was stated, been made in more than four-fifths of the 
cases in which particulars of claim had been furnished to the 
department concerned and negotiations were proceeding for 
the settlement of outstanding items. In reply to the second 
question, in which the Financial Secretary to the Treasury 
was asked whether he was aware of the hardship caused by 
the long delays in the settlement of claims for Government 
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occupation of premises and whether he would augment the 
staffs of district valuers so that claims might be settled with 
reasonable punctuality, Captain CROOKSHANK said that the 
settlement of compensation in respect of occupied premises was 
not dealt with by the Treasury but by the departments con- 
cerned. They had been authorised to make substantial 
payments on account pending a final settlement and he 
understood that this authority had been widely used. 
Additions had recently been made to the staff engaged in that 
work by the War Office, and if necessary the staff in other 
departments would be augmented. 


Air-Raid Damage: Compensation. 


A RECENT article in The Times drew attention to a case 
which may well prove to be typical, where a wide discrepancy 
was disclosed between the amount of a builder’s estimate for the 
repair of air-raid damage toa house rendered uninhabitable by a 
bomb and that of the district valuer. It will be remembered 
that the Government scheme makes provision for the payment 
of compensation for air-raid damage to property after the 
war up to the full amount in small cases and as far as 
circumstances admit in other cases. But even where “ full ”’ 
compensation is payable, it appears that there is likely to be 
a considerable difference between the amount that will 
eventually be obtained and the cost incurred in putting the 
property into repair immediately. In the case above 
referred to, it appears that there was very little essential 
difference in the schedule and the builder’s estimate of the 
necessary repairs, and the owner of the damaged house 
complained that the very best she could hope to receive after 
the war was less than half of the cost of the repairs for which she 
had to pay. A local authority has power to spend money on 
urgent ‘ first aid ’’ repairs, such as putting a tarpaulin over a 
broken roof, and can execute full repairs where it is necessary 
to repair the house concerned in order to maintain a sufficiency 
of accommodation in a district which has received extensive 
damage ; but the owner was informed that neither of these 
powers applied to her case. A Ministry of Health official said, 
however, that the local authority with which the owner was 
concerned had evidently done the barest minimum in the way 
of first-aid repairs. Itcould have done more with the approval 
of the Ministry, which thought that the local authorities 
should take a generous view of what is meant by “‘ first-aid 
repairs”? and encouraged them to do as much as could be 
done in a short time. Some authorities, for instance, were 
re-glazing windows and putting new slates on roofs. Many 
authorities, after doing the minimum repairs at once,«weré 
doing a little more later. But there were, of course, limits 
to what could be done as temporary repairs ; and if bombing 
were constant in a particular place, there would be no point 
in effecting permanent repairs. The chief reason for the 
discrepancy above referred to appeared to be the fact that 
the builder’s estimate was based on present-day costs of 
renewal, while that of the district valuer was based on the 
prices ruling in March, 1939. This was recommended by 
the Committee on the Principles of Assessment of Damage 
on the grounds, inter alia, that the assessments of war damage 
should be, in equity, based on a common standard of reinstate- 
ment costs and market values related to some particular point 
of time. The decision of a local valuer on the estimate of 
damage, measured by the prescribed standard, is, subject to 
a right of appeal to the compensation board, final— 
his duty is merely to record his estimate against the time when 
the compensation scheme comes into force at the end of the 
war. The Ministry of Health official said that in the particular 
case referred to only the district valuer could say why his 
estimate differed so widely from that of the builder. He 
suggested that the owner might have claimed for every 
little thing that needed to be done, and did not think that 
reimbursement for every expense due to bombing attacks 
could be expected. 


Income Tax: Channel Island Refugees. 


LorD Simon, L.C., in answer to a question asked in the 
House of Lords recently, explained the position as regards 
income tax liability of refugees in this country from the 
Channel Islands. He intimated that income tax was 
necessarily a complicated machine, that it was altered in some 
way or other in every Finance Bill, and that there was 
nothing which made special provision for the Channel Islands. 
The Lord Chancellor drew attention to the importance of 
keeping in mind two propositions. First, income tax that 
arose from a source inside the United Kingdom, broadly 
speaking, paid tax wherever the recipient, the owner of the 
income, was situated, though in certain cases (e.g., 34 per cent. 
War Loan or 3 per cent. War Loan redeemable in 1955-59) 
there were special provisions which exempted it from tax if 





the beneficial owner was a person not ordinarily resident in 
this country. Secondly, a resident in the United Kingdom— 
again broadly speaking—was called upon to pay income tax 
on the whole of his income wherever the income came from. 
There again there was an exception. If the individual was 
not domiciled here, had not his real home here, or if, again, 
he was a British subject but not ordinarily resident here, 
then he was not asked to pay on the whole of his income 
wherever it came from, but only on so much of his income 
as was actually received in this country or remitted to him 
in this country. That was the scheme which applied to 
everyone alike, and there was nothing special about the 
Channel Islanders which did not apply in any part of the world. 
If such people, Lorp Srmon intimated, were not ordinarily 
resident here but wanted to get back to their homes as soon 
as circumstances permitted, they would not be liable to have 
income tax deducted in respect of the Government loans 
above mentioned. As a matter of machinery and method 
it might be that something had been done which delayed 
the adjustment. It could not be assumed in every case that 
the position was as above indicated, and it would be necessary 
to establish the relevant facts. Bankers and others who had 
the business of paying out had a duty, generally speaking, to 
stop the amount of the tax and pay only what was left ; but 
the Lord Chancellor gave an assurance that there was no 
intention of departing from the general principle of the law, 
and, in cases where the individual was not ordinarily resident 
here but had come here temporarily, he would enjoy the 
exemption which the law allowed. Some difficulty might 
have arisen as a matter of machinery, but there would not 
be any unnecessary delay in adjusting doubtful cases. 


Recent Decisions. 

In Re Roehampton Country Club, Ltd. (The Times, 28th 
August), BENNETT, J., dismissed a petition asking the court 
to sanction, under s. 153 of the Companies Act, 1929, a scheme 
of arrangement between the petitioners and debenture- 
holders providing for a moratorium in the payment of interest, 
on the grounds that the scheme was not the same scheme as 
had been originally put before and unanimously approved 
by the debenture-holders, that a circular sent with other 
documents to the debenture-holders might have led some of 
them to think that the scheme was the same, while his lordship 
also intimated that he was not satisfied that the scheme had 
the approval of all the trustees for the debenture-holders. 

In Re Parson’s Settlement; Barnsdale and Smallman v. 
Parsons (The Times, 29th August), BENNETT, J., held that a 
purported appointment by an infant of his mother as sole 
trustee of a settlement the income of which was authorised 
to be paid to her until the infant attained the age of twenty- 
five years, when he became absolutely entitled to the fund, 
was invalid. It was an imprudent act to appoint a single 
trustee of such a fund and to appoint the particular person 
selected by the infant to be sole trustee, for she need not 
account to anyone and must often find herself in a position 
in which there would be a conflict between her duty and her 
interest. 

In Whiteman v. Z. B. Atkins (1940), Ltd. (The Times, 
29th August), BeENN¥TT, J., dismissed a friendly action 
against the defendant company of which the plaintiff was a 
director for an injunction to restrain the company from 
proceeding with a scheme for the sale of tickets in relation 
to a crossword competition as being a lottery within the 
meaning of the Betting and Lotteries Act, 1914. His lordship 
intimated that the scheme embraced two competitions, one 
of which was plainly a lottery, but declined to grant an 
injunction inasmuch as there was no threat to commit an 
illegal act, and the discretionary power of the court to make 
a declaratory judgment ought not to be exercised in a case 
where the parties really wanted to know how far they could 
go in the direction of illegality without becoming criminals. 


In Manser, F. M. v. Manser, C. H. (King’s Proctor showing 
cause) (The Times, 31st August), LANGTON, J., held that a 
decree nisi for dissolution of marriage and a declaration of 
presumption of the death of the petitioner’s husband must 
be rescinded on subsequent discovery that the respondent 
was still alive ; and the argument tha’ on a true interpretation 
of s. 8 (2) of the Matrimonial Causes Act, 1937, the petitioner 
was still entitled to her decree notwithstanding the husband’s 
reappearance was negatived. 


** The Solicitors’ Journal’: Delivery Delays. 

SoME inconvenience may have been caused to our subscribers 
recently by reason of the delays in delivery of the JOURNAL, 
owing to the interruptions of air-raid warnings. Readers will 
no doubt appreciate that some delay in present conditions 
may be unavoidable and they may rest assured that every 
effort will be made to reduce this to a minimum. 
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Finance Regulations. 


Consolidation and Amendments.—Il. 


Acquisition of Foreign Currency. 

Under certain circumstances the Treasury has power 
compulsorily to acquire foreign currency. These powers 
are dealt with by reg. 5, which has recently been amended 
by a new Order in Council, S.R. & O., 1940, No. 1484. Any 
foreign currency to which this regulation applies shall be 
offered for sale to the Treasury or to any other person desig- 
nated by the Treasury for this purpose at a price to be fixed 
bythem. The regulation applies to any person who is entitled to 
sell, or to procure the sale of, such currency if that person is, 
or has been since the 3rd September, 1939, within the United 
Kingdom. The regulation also applies to a corporation 
which is or has been so resident. In cases where the currency 
has not been so offered for sale the Treasury has power 
under para. (1A) to declare that the currency in question 
shall vest, free from any charge, in the Treasury. If any 
person being a person as aforesaid is entitled to assign any 
right to receive payment of any amount, in a foreign currency 
to which the regulation applies, or is entitled to procure the 
assignment of such right, he shall assign that right to the 
Treasury. This duty arises under para. (2); if the assignment 
has not been effectively made the Treasury is empowered 
by para. (2A) to vest in itself that right free from any charge. 
According to para. (4), exemptions to the making of such 
transfers and assignments may be granted by the Treasury. 
This general power of granting exemptions replaces the 
specified exemptions set out in para. (3) of the regulation 
in its original form and which is now revoked. By notices 
in The Gazette the regulation has been applied to the following 
currencies :—Argentine Pesos, Belgas, Canadian Dollars, 
Dutch East Indies Guilders, French Francs, Guilders, Nor- 
wegian Kroner, Swedish Kronor, Swiss Francs, U.S. Dollars, 
Acts of a State under Pressure from the Enemy. 

A new regulation, which is numbered 2A, was added by 
an Order in Council, 8.R. & O., 1940, No. 1329, dated the 24th 
July, 1940. It deals with cases where the Treasury is satisfied 
that a State is exposed to pressure from another State and 
in consequence action is being or is likely to be taken to the 
detriment of the economic position of the United Kingdom. 
The Treasury may then give directions prohibiting the 
carrying out of any orders, or those parts of the orders, which 
require a person to make a payment, or to part with gold or 
securities, or which require a change to be made in the.persons 
to whom a credit stands or in whose name gold or securities 
are held. This prohibition is to apply to orders given by 
or on behalf of the State exposed to pressure, or the sovereign 
of that State, or a person resident therein, or a body corporate 
incorporated under the laws of that State or under its control 
or under the control of its sovereign or of any person resident 
therein. This regulation would appear to have been made for 
dealing with problems which might arise with regard to France, 
and possibly also a country in the position of Roumania. No 
orders seem yet to have been made under this regulation. 
Restrictions on the Import of Bank-notes into United Kingdom. 

This matter also arises owing to the disasters which have 
recently overwhelmed France and other parts of the Continent 
where English bank-notes, particularly those of large value, 
were circulating in considerable quantities. Since there is a 
grave risk that such notes may now have fallen into enemy 
hands and so be available for him to exchange into the foreign 
currency so useful to him, the new reg. 2B was brought into 
force on the 21st August, 1940, by the Order in Council, 
S.R. & O., 1940, No. 1514. In design this new regulation 
follows very closely the pattern of reg. 3. Paragraph (1) is in 
general terms and forbids the bringing or sending into the 
United Kingdom of any bank-notes to which the regulation 
applies, subject to exceptions to be granted by the Treasury. 
As is usual in these Orders, the Treasury or persons acting 
on their behalf are empowered to grant permission in special 
cases for otherwise prohibited actions being carried out. 
Contravention of the regulation is an offence and is punish- 
able by the usual penalties for a breach of the Defence 
(Finance) Regulations. The notes to which the regulation 
applies are stated in para. (7) to be— 

(1) all bank-notes which are legal tender in the United 

Kingdom or in any part thereof ; 

(2) any other bank-notes as may be specified in an Order 

of the Treasury. 

No notes have yet been specified under (2) above. A person 
arriving in the United Kingdom is obliged under para. (2) 
to declare or to produce to the appropriate officer at the place 
of arrival any such notes that he may have with him ; it also 
gives to the officer powers of search. The right to go on board 
and search any vessel, vehicle or aircraft arriving in the 





United Kingdom is given by para. (3), which corresponds to 
the new para. (8) of reg. 3. The searching of goods for 
concealed notes and the powers of seizing them is dealt with 
in para. (5). An important paragraph is para. (6), which 
deals with the disposal of seized notes. They may be 
forfeited to His Majesty. But if it appears to the Treasury 
that they were in transit to this country at the date of the 
coming into force of this regulation they shall be returned 
to the person from whom they were seized or be forwarded 
to the person to whom the goods were consigned. It has 
been stated in The Times for the 22nd August, 1940—and 


| there may be a Treasury or Bank of England direction to this 


effect—that twenty-four hours’ grace after the coming into 
force of this regulation will be given in the case of notes 
coming from contiguous countries and longer time periods 
for countries further afield, but in no case shall the days of 
grace be greater than six. 

The Importation of Notes (Exemption) Order, 1940 
(S.R. & O., 1940, No. 1515), was also made on the 21st August, 
1940, under the general power contained in para. (1) of 
the regulation. It exempts from the provisions of this 
paragraph— 

(1) the bringing of bank-notes to any value into the 
United Kingdom by a traveller thereto from Hire, so long 
as on his journey he does not call at any place outside the 
United Kingdom or the Isle of Man ; 

(2) the bringing of bank-notes not exceeding £10 in value 
into the United Kingdom by a traveller thereto from any 
place other than Hire ; 

(3) the sending of bank-notes to any value into the 
United Kingdom from Eire. 


Minor Amendments. 

On the 7th July, 1940, an Order in Council (S.R. & O., 
1940, No. 1290) was issued adding reg. 1A to the Defence 
(Finance) Regulations. It gives the Treasury power to give 
directions as to the custody and disposition of documents of 
title relating to securities, or to any class of securities, as the 
Treasury may think fit. 

Another alteration was made on the 7th August, 1940, 
by the addition of reg. 7A by an Order in Council (S.R. & O., 
1940, No. 1442), which amended slightly s. 9 (2) of the 
Currency and Banknotes Act, 1928 (18 & 19 Geo. V, c. 13). 








Divorce for Insanity: What is ‘Care and 
Treatment ” ? 


SOME uneasiness has been felt at the recent dismissal by the 
President of two divorce petitions based on insanity: Hall 
v. Hall [1940] P. 54 and Murray v. Murray (1940) (p. 526 of 
this issue). The President acted on the same grounds in 
both cases, grounds which at first sight, and as was indeed 
argued in Hall v. Hall, appear to be highly technical. 

Section 2 of the Matrimonial Causes Act, 1937, substitutes 
a new section for the old s. 176 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, and adds to fhe grounds 
for divorce, inter alia, ‘‘ that the respondent— .. . (d) is 
incurably of unsound mind and has been continuously under 
care and treatment for a period of at least five years 
immediately preceding the presentation of the petition.” 
Section 3 gives an’ exclusive definition of ‘“‘ care and 
treatment ’’ for the purposes of the new law: ‘‘. . . A person 
of unsound mind shall be deemed to be under care and 
treatment—(a) while he is detained in pursuance of any order 
or inquisition under the Lunacy and Mental Treatment Acts, 
1890 to 1930, or of any order or warrant under the Army Act, 
the Air Force Act, the Naval Discipline Act, the Naval 
Enlistment Act, 1884, or the Yarmouth Naval Hospital Act, 
1931, or is being detained as a criminal lunatic or in pursuance 
of an order made under the Criminal Lunatics Act, 1884 ; 
(b) while he is receiving treatment as a voluntary patient 
under the Mental Treatment Act, 1930, being treatment which 
follows without any interval a period of such detention as 
aforesaid ; and not otherwise.”’ 

Both of the recent cases were concerned with respondents 
who were incurably of unsound mind and had been so for 
more than five years preceding the petition. In Hall v. Hall, 
supra, the respondent was received as a rate-aided patient 
into the Banstead Mental Hospital on 13th May, 1927, and 
was discharged, apparently under s. 25 of the Lunacy Act, 
1890, in November, 1934, and was admitted to the Leavesden 
Mental Hospital, Abbot’s Langley, Hertfordshire, which had 
formerly been a workhouse. 

Section 25 of the Lunacy Act, 1890, provides: ‘‘ Where 
a pauper lunatic is discharged from an institution for lunatics, 
and the medical officer of the institution is of opinion that the 
lunatic has not recovered and is a proper person to be kept in 
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a workhouse as a lunatic, the medical officer shall certify such 
opinion, and the lunatic may thereupon be received and 
detained against his will in a workhouse without further order 
if the medical officer of the workhouse certifies in writing that 
the accommodation in the workhouse is sufficient for the 
lunatic’s proper care and treatment, separate from the 
inmates of the workhouse not lunatics, or that the lunatic’s 
condition is such that it is not necessary for the convenience 
of the lunatic, or of the other inmates, that he should be 
kept sepazate.”’ 

Two certificates are necessary, one being that of the medical 


officer of the institution for lunatics, and the other that of the , 


medical officer of the receiving workhouse. The President 
held in Hall v. Hall, supra, that the statute must be strictly 
complied with, and that therefore the absence of the second 
certificate had the result that there was no authority for 
receiving and detaining the lunatic in the workhouse without 
further order. The discharge from the mental institution 
thus operated to bring the reception order to an end, and 
there being no order, there was no continuous care and 
treatment thereafter, as required by the 1937 Act. 

In Murray v. Murray the President said that precisely 
the same point was raised, and in respect of precisely the 
same institution as was dealt with in Hall v. Hall, but his 
decision went much further. The respondent in Murray v. 
Murray was also hopelessly and irrecoverably insane, and on 
15th August, 1923, a reception order was made for her 
detention in the Bexley Mental Hospital. On 19th June, 1935, 
she was discharged relieved, but not recovered, to the same 
institution at Leavesden which was referred to in Hall v. 
Hall as being technically a workhouse. There was a proper 
medical certificate from the Bexley Institution, but there 
was no certificate from the Leavesden Institution, so as to 
satisfy s. 25 of the Lunacy Act, until after the petition had 
been presented. His lordship held that even if there had 
been a valid certificate from the medical superintendent of the 
workhouse the patient could not be said to be detained under 
an “ order ’’ after she had been discharged to the workhouse, 
as the original reception order could not survive the discharge 
of the patient. The authority for the detention thereafter 
was to be found in the section itself. If he was wrong in this, 
then the petitioner must fail on the ground stated in Hall v. 
Hall, i.e., that there was no certificate from the medical 
superintendent of the workhouse, as required by s. 25 of the 
Lunacy Act, 1890. 

The practical result of Murray v. Murray is deplorable. 
Poor persons whose irrecoverably insane spouses have been 
detained for years in accordance with reception orders -under 
s. 25 of the Lunacy Act, 1890, may suddenly find that their 
chances of divorce have been snatched away as a result 
of the decision of visitors or a medical officer of a mental 
institution acting under s. 77 of the Lunacy Act, 1890. That 
section provides: ‘‘ (1) Any three visitors of an asylum may 
order the discharge of any person detained thereon whether 
he is recovered or not; (2) any two such visitors, with the 
advice in writing of the medical officer, may order the discharge 
of any person detained in the asylum.”’ That discharge, it will 
be recalled, is a pre-requisite to action under s. 25, but the 
full consequences of their actions to the spouses of pauper 
lunatics cannot always be appreciated by asylum visitors and 
doctors. It must not be forgotten also that in the recent 
past there have been cases where the attitude of rate-aided 
hospitals has actually been obstructive to the course of justice 
in the Divorce Court (see article in this volume, ante, p. 364). 

There can be no doubt, as the President pointed out in 
Shipman v. Shipman [1939] P. 147, that the Legislature 
intended a strict interpretation to be put upon the words 
“care and treatment,’’ and showed this intention by the 
exclusive definition in s. 3 of the Matrimonial Causes Act, 
1937. There can be no doubt also that its object was to 
safeguard in some measure the interests of respondents to 
divorce petitions grounded on insanity. Nevertheless, it can 
hardly have been intended that poor persons petitioning for 
divorce on these grounds should be put to the added 
disadvantage of being entirely dependent for their divorce on 
whether hospital visitors or a medical officer have seen fit to 
exercise their powers to discharge an irrecoverably insane 
person, without reference to the wishes of the spouse of such 
person. When more time is available the 
amendment of the law to meet this anomaly should receive the 
attention of the Legislature. 





The hearing of a case in the High Court was adjourned to an air-raid 
shelter at the Law Courts on Tuesday last after an air-raid warning had 
been given. The Judge (Mr. Justice Atkinson) had announced the 
previous day that one of the jury rooms had been equipped as a tem- 
porary court at his request. When the air-raid warning sounded, his 


lordship, counsel, solicitors and litigants went to the shelter, and 
‘raiders passed ’’ signal. 


‘ 


continued the case there until the 


problem of 





A Conveyancer’s Diary. 


Distribution of Estates: Date of Valuation. 


IN recent years investments have not enjoyed that happy 
stability which was their lot in a more comfortable age. They 
have made startling improvements, most notably in the months 
following the conversion of the 5 per cent. War Loan to an 
interest rate of 3} per cent. But very shortly after they had 
settled down at the new level, there began that series of 
political explosions which has continued to this day, and 
which has necessarily resulted in a great and irregular decline. 
The fluctuations have been quite as serious in investments 
in foreign countries, culminating in the point at which such 
investments are now in a great number of cases altogether 
unrealisable. 

All this has made it the more necessary to have a clear 
rule as to the date at which the value of estates has to be 
calculated, if such a calculation is necessary in distributing 
the assets. There is, of course, no difficulty where the 
beneficial interests are to be ascertained by reference to mere 
ratios of the various shares to one another, as, for example, 
where the testator divides his residue into equal moieties. 
In such a case each beneficiary would be entitled to a moiety 
of each specific asset. If the parties do not want to split 
the investments up in that way, they can arrange that one 
shall take the whole of one investment and the other the 
whole of another, and so on. But the necessary calculations 
are easy, as each is entitled to half of what there is to distribute. 
Similar reasoning would, of course, apply where there has been 
a prior life interest, on the determination of which the estate 
falls to be divided. And it makes no difference whether 
either or both of the moieties is or are settled. 

The trouble arises where the division is not into simple 
proportions, but into proportions to be arrived at after 
taking into account some amount of money expressed as a 
figure. Thus, where the testator divides his estate into 
moieties, but directs that one of the beneficiaries is to bring 
into account a sum of £1,000 advanced to him, it may make a 
considerable difference to the division if the estate has 
swollen or shrunk between the testator’s death and the date 
on which the personal representatives are ready to distribute. 
Or again it is important to have a clear rule what is to be 
done where the estate is to be so divided as to make one of 
two shares exactly £1,000 greater than the other. 

The first of those two questions was discussed by Farwell, J., 
in Re Gunther’s Will Trusts [1939] Ch. 985. Curiously 
enough, there seems to have been no exact precedent, pre- 
sumably because the interval between a testator’s death 
and the date when the trustees are ready to distribute is 
not usually anything like as long as the period of over seven 
years in that case. Those years having been 1931 to 1938, 
the values of the investments had fluctuated widely ; the 
delay was probably to be explained by the fact that the 
estate was large and included investments in a number of 
countries. Three dates were suggested, those respectively 
of the testator’s death, of retainer for legacy duty purposes, 
and of distribution. Farwell, J., dismissed the suggestion 
that the right date was that of retainer, saying that if one 
departed from the dAte of death, the only logical date was that 
of distribution. But that date he thought impossible, as it 
would make the beneficial interests dependent in a sense 
upon the zeal of the executors and the complexity of their 
task. That left the date of death as the only possible one, 
and the learned judge indicated that he also thought it the 
most convenient. The question being one of administration, 
the great thing is to have a rule that is clear and certain ; 
the rule laid down by the learned judge is also the most 
convenient to work, since the date of death is the one point 
in administration which is fixed from the start. To use the 
date of distribution would in practice be awkward, as the 
values would not be known until that day itself was far spent ; 
it would be necessary to forecast the movement of security 
values if the calculation were to be done in advance. 

The learned judge refused to be guided by the various 
well-known cases on the amounts of interest to be brought 
into account on advances where the question is as to the 
disposal of interim income before the estate is divisible. 
Re Gunther was heard on 3rd, 4th and 25th May and 14th June, 
1939. The judgment of Simonds, J., in Re Wills [1939] 
Ch. 705, was delivered on 10th May of the same year and 
seems not to have been cited to Farwell, J. But as it was a 
decision concerning the calculation of interim income, it 
would clearly not have altered, nor even have affected, his 
view. 

In Re Oram [1940] W.N. 314, Bennett, J., was confronted 
with a case where the estate was not distributed for over 
three years from the testator’s death, and where the difficulty 
arose from the residue being divisible into two parts, one of 
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which was to exceed the other by £30,000. Some interim 
appropriations had been made, which were thrown out of 
gear by the serious decline in the value of the investments. 
Bennett, J., held that the decision of Farwell, J., in Re Gunther 
was to be followed, and that Re Wills, which he was invited to 
say was inconsistent with Re Gunther, was on a different 
subject and had nothing to do with a case where the division 
of capital was immediate. In Re Wills the shares of capital 
were contingent on the beneficiaries attaining twenty-five, 
which only one of them had done, and the question was as to 
the distribution of income meantime. Presumably in such a 
case the date of death would not be a convenient date to use 
for calculating the shares of capital, and the date on which 
all the interests finally vested would be the one taken. 

In these matters of administration the rules adopted by the 
court are only applied in the absence of any express or implied 
provision upon the subject in the will. This point is insisted 
on by all the three learned judges. But the prudent draftsman 
will recollect that in cases of this nature the court is somewhat 
astute to imply intentions. It is not altogether safe to leave 
matters to take their course, and it is safest to make the date 
of valuation express. 








_Landlord and Tenant Notebook. 


Surrender Evidenced by Landlord doing Repairs. 


Wuat is called ‘‘ surrender by operation of law ”’ is merely an 
application of the common-sense principle popularly expressed 
by the words ‘‘ you can’t have it both ways.’’ The law, after 
prescribing that a determination of a tenancy during the term 
by agreement is valid only if the agreement be recorded in 
writing and executed under seal, has had to recognise the 
absurdity and injustice of enforcing rights which the parties 
have manifestly regarded as extinguished; and _ this 
phenomenon it calls a surrender by operatioa of law, though 
the operation is actually very much one of facts. 

It is interesting to compare two cases in which the facts, 
relied upon by the tenants, were or included the circumstance 
that the landlords had entered and repaired the premises ; 
for the results were different. The cases are Smith v. Blackmore 
er 1 T.L.R. 267, and Smith v. Roberts (1892), 9 T.L.R. 77 
(C.A.). 

In Smith v. Blackmore the plaintiff landlords, who sued for 
two quarters’ rent, had let a house to the defendant for a term 
of three years from March, 1881, to be followed by a tenancy 
from year to year. It appears from the judgmeht that the 
landlords were not liable for repairs. In April, 1884, the 
defendant informed them that he was financially embarrassed 
and likely to go bankrupt, and that they should apply for the 
next rent to an accountant whom he had entrusted with his 
affairs; with a view to finding another tenant, they then 
affixed a bill to the house announcing that it was to be let. 
On the Ist May the defendant left and sent them the keys. 
At Lady Day they applied to the named accountant for rent, 
without. success. 

So far the course of events includes nothing unusual ; many 
financially embarrassed tenants have abandoned the demised 
premises and sent the keys along. The effect, when nothing 
else happens, is that there is a standing offer to surrender, as 
was laid down in Phené v. Popplewell (1862), 12 C.B.N.S. 496. 

But, in August, the plaintiffs, finding that the house badly 
needed repairing, sent workmen to do what was necessary, 
using the keys for the purpose. They then let it to another 
tenant as from Michaelmas, and the action was for the rent, 
due till that date. 

Mathew, J., observed that: while the principle was clear it 
was sometimes difficult to apply it. When a landlord accepted 
possession or let the premises to and received rent from a new 
tenant, a surrender was clearly evidenced. But, in this case, 
having regard to the fact that if the landlords had not repaired 
it would have increased the defendant’s ultimate liability 
for dilapidations, his lordship considered that this was no 
more inconsistent with a continuance of the term than would 
have been the putting in of a caretaker. 

It may be observed that the effecting of repairs which a 
landlord is not obliged to effect was not then known to be 
fraught with the dangers, in the matter of liability to third 
parties for nuisance, since revealed by Wilchick v. Marks [1934] 
2 K.B. 56, and later cases last discussed in last week’s 
“ Notebook.”” In none of these, however, did the landlord 
do less than reserve a right to repair ; in Smith v. Blackmore, 
if only the tenant had seen fit to counter-claim for trespass, 
it might have been held that the landlord had acted as his agent 
of necessity. 

In Smith v. Roberts (1892), 9 T.L.R. 77 (C.A.), an action for 
one quarter’s rent, the plaintiff had let the top floor of a 





building to the defendant for a term of five years from 1889. 
Towards the end of 1890 a bulge appeared in the wall and the 
London County Council gave notice to the defendant to 
repair it, following this up with a police court summons 
resulting in an order against her. There is then a gap in the 
story; but in February, 1891, the plaintiff asked the 
defendant for permission to send men to the premises to carry 
out the repairs. If, in fact, the defendant was liable both to 
her landlord and to the council, her next step strikes one as 
somewhat audacious: for her solicitors wrote saying permis- 
sion could not be refused, but the entry would be treated as a 
disturbance, and two days later they sent the key with an 
intimation that the holding was determined. The plaintiff 
then did the repairs ordered by the council and also some 
further repairs by arrangement with his own landlord. 

It was held at first instance and in the Court of Appeal 
that the sending of the key manifested an intention to give 
up the lease ; that if the plaintiff had replied that he accepted 
it only for the purpose of doing the repairs and that he 
considered the tenancy continued, the tenant having a right 
to demand compensation, there might have been evidence 
that the tenancy had not been surrendered. But the state 
of affairs was “‘ very like ’’ an eviction ; and the landlord had 
done the work at his leisure, and had arranged with his own 
landlord for further work, in such a way as was consistent 
only with treating the house as his own. 

Neither the report nor the judgments can be considered 
very satisfactory in the above case. The report does not tell 
us when or why the landlord drew the county council’s fire. 
As to the law, the circumstances did not call for a decision 
on the question when exactly the tenancy had been surrendered ; 
but the suggestion that failure to reply to what (according to 
Phené v. Popplewell, supra) could have this effect is at variance 
with one of the fundamental principles of the law of contract. 
Then, while the effecting of repairs by a landlord pursuant, 
to statutory obligations may amount to a breach of covenant 
for quiet enjoyment, as was held in Budd-Scott v. Daniell 
[1902] 2 K.B. 351, there is no authority to show that this would 
entitle the tenant to determine the holding. But the manner 
in which the work was actually done was undoubtedly positive 
evidence of the acceptance of a surrender at a date early 
enough to suit the tenant’s purposes. Thus, Smith v. Blackmore 
and Smith v. Roberts between them show that the mere 
effecting of repairs by a landlord is not conclusive, but the 
way in which they are effected may warrant the inference 
that the landlord is ‘‘ trying to have it both ways.”’ 








Our County Court Letter. 
Liability for Golfing Accidents. 


THE above subject has been considered in two recent cases‘ 
In Shillaker v. Mackinder and The North Shore Golf Club, 
at Skegness County Court, the claim was for £160 as damages 
for negligence against the first defendant, and for negligence 
and nuisance against the second defendants. The plaintiff 
was a boy, aged fourteen, and he had been walking on a 
footpath, parallel to the sixteenth hole of the golf course, 
when he was hit on the nose by a golf ball. The latter was 
never found, or looked for, but after the accident three or 
four ladies ran from the tee towards the injured plaintiff. 
The injury was first regarded as trifling, but the bleeding 
at the nose did not: stop, and eventually an operation had to 
be performed on the lacerated artery. A blood transfusion 
was necessary, in order to save the plaintiff’s life. The Tirst 
defendant’s defence was a denial of negligence. The defence 
had been delivered late, but this was merely by reason of the 
belief that members were covered by insurance. It had 
transpired, however, that the club was covered as a club, and 
that the company (which owned the course) was covered as a 
company. There was no insurance of the members personally. 
The second defendants’ case was that the course was laid out 
as long ago as 1908, whereas the path, upon which the plaintiff 
had been walking, only came into existence in 1932. This was 
a complete answer in law to any claim based on negligence or 
nuisance. By consent, His Honour Judge Langman gave 
judgment as follows: in favour of the second defendants, 
with costs ; in favour of the plaintiff for £100 against the first 
defendant, with solicitor and client costs on Scale C, including 
30s. as the cost of photographs, and counsel’s fee for settling 
particulars of claim. The sum of £50 was ordered to be 
invested for the benefit of the plaintiff, and £50 was ordered 
to be paid to his mother for special damage, in respect of which 
she was a co-plaintiff. It transpired that the first defendant 
had been a member of the club for twenty years, and that 
two-thirds of the amount for which she was liable would be 
paid by the club, without any admission of liability. Compare 
Castle v. St. Augustine’s Golf Links, Ltd. (1922), 38 T.L.R. 615. 
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In Dawson v. McDonnell, at Oswestry County Court, the 
plaintiff was a caddy who had been sitting on a bank while 
the defendant was driving off from the fifteenth tee at 
Oswestry Golf Course. The defendant pulled his first shot, 
and asked a group of caddies (including the plaintiff) to move 
while he took his second shot. The latter caught the plaintiff 
in the eye, reducing its sight by 20 per cent. The plaintiff’s 
case was that the defendant had been negligent in reducing 
the margin of safety too much, in order to get distance. The 
case for the defendant (whose handicap was eleven) was that 
the plaintiff, after withdrawing as requested, had been too 
impatient to wait for the shot, and had raised his head in 
line with the flight of the ball. After a view, His Honour 
Judge Samuel, K.C., held that the accident was due to the 
plaintiff’s failure to take reasonable precautions. Judgment 
was therefore given for the defendant, with costs. In the 
event of a successful appeal, the damages were assessed at £30, 
instead of £150 as claimed. Compare Potter -v. Carlisle and 
Cliftonville Golf Club, Lid. (1939), N.I. 114. 


Employees at Public Assistance Institutions. 


IN a recent case at Cirencester County Court (Payne and 
Wife v. Gloucestershire County Council) the claim was for 
£19 9s., as damages for wrongful dismissal. The plaintiffs 
had been engaged in July, 1939, as porter and cook at the 
Cirencester Poor Law Institution. It was a joint appointment, 
the salary being £50 a year and emoluments £65 in the case of 
the husband, and in the case of the wife the corresponding 
figures were £55 and £65. A month’s notice was requisite, 
but the male plaintiff was suspended in consequence of his 
refusal to take the male inmates to the pictures on the 
30th December. His reason was that a blizzard was in 
progress, and the men should not be forced to go against their 
will. During the husband’s suspension the wife absented 
herself from work, as their employment was joint. On the 
8th January both plaintiffs were dismissed by the committee 
without notice or salary in lieu thereof. The defendants’ 
“ase was that on the 30th December seven of the inmates 
wished to go to the pictures. The objection about the 
blizzard was raised by the male plaintiff himself, and the 
party was taken to the pictures by the Master. The suspension 
of the male plaintiff did not justify his wife in leaving her 
work. His Honour Judge Kennedy, K.C., held that the 
events of the 30th December had entitled the committee to 
act as they had done. Judgment was given for the defendants 
with costs. 








Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
THE Sovicrrors’ JOuURNAL.] 


Inheritance (Family Provision) Act, 1938. 


Sir,—The above-mentioned Act only affords relief in a 
case where a will does not make reasonable provision for certain 
“dependents ”’ of the testator. 

A dependent includes, inter alia, an infant son. But why 
should not some provision have been made to meet the case 
of hardship arising under an intestacy ? 

Take for example, the following circumstances : 

A man recently died intestate leaving personal estate 
to the value of approximately £500. He left a widow and 
one son aged eighteen. 

The widow had deserted her husband about ten years 
ago, since when she has been living with another man by 
whom she has had two children. 

She has not taken the slightest interest in her legitimate 
son since she deserted her husband and yet she is the proper 
person to administer the estate, and under the provisions 
of s. 46 of the Administration of Estates Act, 1925, she 
became entitled to the whole of the money. 
As counsel stated in his opinion, it ‘‘ shocks the conscience ’ 

to think that the widow in such circumstances could exclude 
the son, who had always remained loyal to his father, from 
all benefit. 

I might add that in the above case the deceased, on being 
taken ill, at once wished to make a will, but he died before 
anything could be done. 

Chelmsford. 

26th August. 


ALBERT S. LuUGG, 





The Registrar-General, after consulting associations representing local 
authorities and registrars, suggests that it would be reasonable to waive 
the payment of a search fee in the case of a certificate of the death of 
a member of the forces during the war, provided the certificate is applied 
for within one month of the date of registration of death. 





To-day and Yesterday. 
Legal Calendar. 


2 September.—On the 2nd September, 1890, Henry Devlin, 
a middle-aged miner, was tried in the High Court of Justiciary 
in Edinburgh before Lord Adam for the murder of his wife. 
He was found guilty. The couple had often quarrelled 
violently and on the fatal night he came home in drink. 
From midnight till four o’clock he violently assaulted her, 
beating her with a pair of tongs and jumping on her body. 
At last she escaped and died in a neighbour’s house. To 
their verdict the jury added a recommendation to mercy. 

3 September. On the 3rd September, 1803, John Hatfield, 
forger and impostor, was hanged at Carlisle. 

4 September.—Mr. Justice Low died in London on the 
4th September, 1917, three days after an operation, being 
then in his sixty-first year. He had not yet been a judge for 
three full years, but he had outlived the criticisms which 
greeted his undoubtedly political appointment. His cheeriness 
and bonhomie had always made him personally popular. He 
was one of the group of judges who began their careers as 
solicitors. For eleven years before his call to the Bar he 
practised as a member of a firm in Cheapside. When he 
changed to advocacy at the age of thirty-four his rise was 
rapid and in twelve years he took silk. 

5 September.—On the 5th September, 1763, a man named 
Dowsett was hanged at Chelmsford through the acumen of 
an attorney to whom he had brought a marriage bond, pur- 
porting to have been given by one Kingin 1748 in connection, 
he said, with the marriage of his sister. He now gave 
instructions for an action to be brought against King’s 
executors for £250, the condition of the bond. The attorney 
noticed. however, that the document bore a halferown stamp, 
whereas before 1757 a smaller duty had been imposed. The 
result of the inquiries set afoot was to hang Dowsett for 
forging the bond. 

6 September.—On the 6th September, 1751, Matthias Keys, 
a highwayman, was hanged on Kennington Common. He 
was the son of an innkeeper at Billericay and had himself 
kept an inn at Bristol, but being fond of gaming, cockfighting 
and other extravagances he found that he could gratify his 
tastes better on the road. In 1747 he was condemned to 
death, but reprieved on condition that he went to the East 
Indies. There he served as a soldier and lost an eye at the 
siege of Pondicherry, but eventually he returned to his old 
calling in England. He seems to have been a sort of MacHeath. 
for he was very personable and well bred and much respected 
by his companions, who did all they could to save him. He 
was only thirty-two when he died. 

7 September.—On the 7th September, 1739, Serjeant 
Jocelyn was appointed Lord Chancellor of Ireland through 
the influence of his friend Lord Hardwicke, whose acquaintance 
he had made when they were fellow pupils in the office of an 
attorney in Brooke Street, Holborn. Four years later he was 
raised to the peerage. His appointment gave general satis- 
faction, for his legal attainments were high, his public character 
excellent and his private character amiable. He was also a 
man of taste who encouraged the study of Irish history and 
antiquities and extended his patronage to Handel. 

8 September.—Mr. Justice Bailhache died suddenly at 
Aldeburgh of cerebral hemorrhage on the 8th September, 
1924. For some years he practised successfully as a solicitor 
at Newport in Monmouthshire, but having realised that his 
vocation lay in advocacy he was called to the Bar at the 
Middle Temple in 1889 at the age of thirty-three. He became 
a judge in 1912. 

THE WEEK’S PERSONALITY. 

Though his life had been one long story of impostures, many 
of them mean, John Hatfield met his end at Carlisle with great 
fortitude and coolness. After praying for some time in the 
prison with two clergymen he was conveyed to the place of 
execution in a postchaise. When he came within view of the 
gallows he exclaimed: ‘‘Oh! happy sight! I see it with 
pleasure !”’ He asked the executioner to be as expert as 
possible and said that he would wave a handkerchief when he 
was ready. He was turned off at four o'clock. He had 
originally been a commercial traveller in the employment of a 
firm of wholesale linen drapers. By marrying the natural 
daughter of old Lord Robert Manners, whereby he acquired 
a certain amount of money, he established the foundation for a 
series of impostures in which he represented himself as a close 
connection of the Rutland family. He deserted his wife when 
her money was spent and she died heartbroken; he was 
imprisoned for debt in London, at Dublin and at Scarborough. 
That last incarceration was terminated through the foolish 
pity of a lady living opposite to the gaol who paid what he 
owed and married him. He deserted her too, and his last, 
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escapade which involved the impersonation of The Hon. 
Alexander Hope, M.P., and another marriage led him to the 
gallows. 


CAMPBELL’s LIVES. 
No one can deny that Lord Campbell was a remarkable 
man. The younger son of a Scots minister, he started at the 
English Bar poor and without influence. He worked as a law 
reporter; he built up a practice; he became Lord Chief 
Justice, and finally, in his seventy-eighth year, he became 
Lord Chancellor. In his spare time he composed eleven fat 
volumes relating the lives of his predecessors in both offices 
from the earliest times. The work has its blunders and 
inaccuracies and was bitterly criticised by contemporaries. 
‘* Who could be Lord Campbell’s authority for that story ? ” 
somebody once asked. ‘ Oh,’’ was the reply, ‘‘it was a 
distortion of one of old ’s lies. The Chief Justice is very 
fond of relying on him.’’ Lord Lyndhurst, whose career 
he subsequently dealt with in his lives of the Lord Chancellors, 
said that he had added another pang to death. The Times 
described him as “‘ striking right and left with so sublime an 
impartiality that scarcely a man he jostles in the crowd of 
public characters escapes unharmed.’’ Some malicious verses 
describe how :— 
‘* He sung how English Chancellors in vain 

Whirled through the void, whirl empty back again 

. . . Cuts up old newspapers and rakes afar 

For circuit jokes, the refuse of the Bar ; 

These the reporter’s well-trained skill revives 

And vamps up seven thick volumes of bad lives.’ 


TIME REWARDS. 

Still, despite the malice of others and innate defects, the 
work had unique and remarkable qualities, and lately it has 
received appreciation from high quarters. In Bismag, Ltd. 
v. Amblins (Chemists), Ltd. [1940] 1 Ch., at p. 690 (in the 
current number of the Law Reports), MacKinnon, L.J., 
quotes from the ‘‘ Lives of the Chancellors ’’ the account of 
how, in the time of Edward III, Thorpe, C.J., and another 
judge went to the House of Lords ‘* and asked them, as they 
had lately passed a statute of jeofails, what they intended 
thereby. Such questions, which were frequent in this reign 
must have been answered by the Lord Chancellor.’’ The Lord 
Justice added: ‘‘If this practice were revived the Lord 
Chancellor might have a crowded daily levee of inquiring 
judges.”’ Again, only the other day, in United Australia, Ltd. 
v. Barclays Bank, Ltd., Lord Simon said: ‘‘ Lord Campbell 
in his life of Lord Ellenborough permits himself the reflection 
that ‘in thé exquisite logic of special pleading rightly under- 
stood there is much to gratify an acute and vigorous under- 
standing.’ “ord Campbell himself was one of three future 
Lord Chancellors who were pupils of Mr. William Tidd and 
might be expected loyally to subscribe to the ecstatic comment: 
‘Oh, what a writer Mr. Tidd is, Mr. Copperfield!’ ”’’ In fact, 
in his ‘‘ Lives of the Chancellors,’’ Campbell speke with deep 
gratitude of ‘‘ my special pleading father,’? who, when he 
found that it was not convenient for his pupil to pay his 
second fee of 100 guineas, refused to take it and returned him 
his first. To him Campbell chiefly ascribed his success. 
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Notes of Cases. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


Mirza Akbar v. The King-Emperor. 
Viscount Maugham, Lord Wright and Sir George Rankin. 
28th May, 1940. 

Criminal Law (India)—Procedure—A ppeal heard by Judicial Com- 
missioner alone—Additional Judicial Commissioner absent on leave— 
Discretion of judge not to adjourn appeal—Evidence—Conspiracy— 
Statement by one conspirator to examining magistrate after conspiracy 
completed—Not admissible—Indian Evidence Act (I of 1872), s. 10. 


Appeal by special leave from a judgment of the Court of the Judicial 
Commissioner, North-West Frontier Province, dismissing the appellant’s 
appeal from conviction. 


The appellant was charged with conspiracy to murder in consequence 
of which conspiracy murder was committed, under the Indian Penal Code, 
convicted, and sentenced to death. The appeal came on for hearing 
in the Court of the Judicial Commissioner by Almond, J.C., sitting 
alone. Kazi Mir Ahmad, A.J.C., the Additional Judicial Commissioner, 
was absent on leave, and not due to return for twenty days. An acting 
A.J.C. had been duly appointed to act as a judge during the absence of 
Kazi Mir Ahmad, A.J.C., but he was disqualified from hearing the 
appeal because he had exercised judicial functions earlier in the pro- 
ceedings. By r. 1 of the Rules made by the Governor of the North- 
West Frontier Province under s. 7 of the North-West Frontier Province 
Courts Regulation, 1931 (as amended), ‘‘ The following classes of 
criminal cases are to be disposed of by a Bench, namely, (a) any appeal 
from a sentence of death...’’ By r. 3, ‘‘... where a Judge of the Court 
has in a subordinate capacity exercised judicial functions at any stage 
of a criminal proceeding . . . he shall not hear any appeal . . . arising out 
of such proceeding, and if it is not practicable to constitute a Bench 
without such Judge, such appeal . . . shall be heard by another Judge 
sitting alone.’’ The appellant conceded that the acting A.J.C. was 
disqualified under r. 3, but contended that in the circumstances of the 
case compliance with r. 1 was not excused, and that the appeal could 
only be legally disposed of by a Bench, since it was not established 
that it was not practicable to constitute a Bench without the acting 
A.J.C. The appellant also appealed on the ground that a statement 
to an examining magistrate made in his absence by a person charged 
with him should not have been admitted in evidence. (Cur. adv. vult.) 

Lorp Wricut, giving the judgment of the Board, said that the 
objection under the rules was not well founded. When the appeal 
came on for hearing it was not practicable to constitute a Bench without 
the acting A.J.C., because there was no other judge of the court available 
to sit with Almond, J.C. The precise language of r. 3 was thus satisfied. 
It was, however, contended that the appeal might have been adjourned 
for twenty days until the return of Kazi Mir Ahmad, A.J.C., from his 
leave, but their lordships found in the rule nothing to justify that 
qualification of its words. If, however, there were some reservation 
implied, so that the rule was to be construed as meaning “ not reasonably 
practicable,’’ there must be some authority to decide what was reasonable 
in the circumstances. That authority could be no other than the 
judge. To decide whether or not an appeal should be adjourned was 
particularly a matter for the discretion of the judge. It was not 
necessary to decide whether in any case the decision of the judge under 
r. 3 could be overruled. No grounds for doing so were shown here. 
There had been some difference of judicial opinion as-to the true effect 
of s. 274 of the Code of Criminal Procedure, but the better view was 
that adopted in RJ. v. Benat Pramanik, I.L.R. 62 Cal. 900. The 
statement made in the appellant’s absence of which he complained had 
been admitted in evidence both by the trial judge and by the Judicial 
Commissioner on appeal as relevant against the appellant under s. 10 
of the Evidence Act. It had been argued that s. 10 did not apply to any 
statement made by conspirators if the offence to commit which they 
conspired had actually been committed. The Judicial Commissioner 
refused to hold that s. 10 had that limited meaning. In their lordships’ 
opinion he had misconstrued the effect of s. 10. The English rule of 
common law on the matter was not based on, or limited by, express 
statutory words. Reg. v. Blake (1844), 6 Q.B. 126, showed both what was 
admissible and what was inadmissible. Where the evidence was 
admissible it was on the principle that the thing done, written or spoken 
was something done in carrying out the conspiracy and was receivable 
as a step in the proof of the conspiracy. The words written or spoken 
might be a declaration accompanying an act and indicating the quality 
of the act as being an act in the course of the conspiracy ; or the words 
might in themselves be acts done in the course of the conspiracy. That 
being the principle, the words of s. 10 must be construed in accordance 
with it, and were not capable of being widely construed so as to include 
a statement made by one conspirator in the absence of the other with 
reference to past acts done in the actual course of carrying out the 
conspiracy, after it had been completed. The common intention was 
in the past, and the words ‘‘ common intention ’’ in the section signified 
a common intention existing at the time when the thing was said, 
done or written by the one of them. In their lordships’ judgment, 
however, the admission of the statement did not vitiate the proceedings. 
In those circumstances their lordships would follow the precedent 
established in Pakala Narayana Swami v. King Emperor, L.R.66 1.A. 66, 
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and hold that it was impossible to say that the proceedings which ended 
with the conviction had resulted in a failure of justice. The appeal 
should be dismissed. 
CounseL: H. D. Cornish, and G. Greenwood ; 
Wallach. 
Soxicitors : Nehra & Co. ; The Solicitor, India Office. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 
Smethurst v. Beaumonts (Manchester), Ltd. 


MacKinnon, Clauson and Luxmoore, L.JJ. 13th June, 1940. 


Master and servant—Repairs to roof by contractors—Men supplied with 
sufficient ladders —Workman ordered by foreman to stand on insecure 
platform— Workman injured by falling—Employers not guilty of failing 
to provide secure system of working—Defence of common employment 
valid. 

Workmen’s compensation—Failure to claim compensation within prescribed 
period—Injuries apparently trivial—Sudden serious consequences not 
attributed by workman to accident —* Reasonable cause’’—Workmen’s 
Compensation Act, 1925 (15 & 16 Geo. 5, c. 84), 8s. 14, 29. 

Appeal from a decision of Singleton, J., at Manchester Assizes. 

While climbing up a roof, on which he was engaged as a slaters’ 
labourer, the plaintiff slipped and fell. At the time he appeared to have 
sustained very slight injury, having knocked his knee. Within a few 
hours he was back at work. Shortly afterwards the injury to the knee 
proved to be serious, resulting in osteomyelitis. The defendants were 
roofing contractors. Having a contract to re-roof certain premises, 
they sent a gang of four men, of whom the plaintiff was one, and a 
foreman. The men had to work on the sloping roof, when necessary 
climbing to the ridge at the top. The defendants sent with the men 
ample material necessary for carrying out the work, in particular an 
ample supply of ladders for placing against the sloping roof to enable 
the men to reach the ridge line. For the purpose of providing a platform 
on which the slates which had been removed could be placed temporarily, 
the men put up on the roof a wooden erection called a scantling. On the 
day in question the workman was required to climb to the ridge line of 
the roof. By the side of the scantling and quite near to it were two 
short ladders called duckboards, one placed above the other ; if a third 
duckboard had been added there would have been a complete ladder to 
the ridge. The two duckboards only reached the level of the top of the 
seantling. The foreman having ordered the plaintiff to climb to the 
top of the roof and suggested that he should climb up the two duck- 
boards and then on to the scantling, and from there climb on to the 
ridge line, the workman objected that the scantling was not strong 
enough to bear his weight, whereupon the foreman assured him that it 
In fact the scantling gave way under his weight and the plaintiff 


Roberts, K.C., and 


was, 
fell. Several spare duckboards were available and near at hand at the. 
time. The plaintiff having sued the defendants in respect of his 


injuries, Singleton, J., dismissed the action, holding that the accident 
was due to the foreman’s failure to make use of the appliances provided 
rather than to any proved lack of system on the part of the employers, 
so that they could rely on the defence of common employment. The 
plaintiff appealed. 

MacKinnon, L.J., said that the plaintiff’s argument rested entirely 
on the recent decision of the House of Lords in Wilsons & Clyde Coal 
Co., Ltd. v. English [1938] A.C.; 81 Sox. J. 700, the headnote to 
which in the Law Reports ran: ‘‘ The provision of a safe system of 
working in a mine is an obligation of the owner, who, if he appoints an 
agent to perform it, remains vicariously responsible for the agent’s 
negligence.” It was argued that the provision of a safe system of 
working on the roof was delegated by the defendants to the foreman ; 
that he failed to provide a safe system, and that, therefore, the 
defendants were responsible. That was an attempt to apply that 
principle to facts which did not arise here. The accident was due to the 
fact that, the defendants having supplied an ample number of ladders, 
the plaintiff on the order of the foreman used an improper method, 
using a scantling for a purpose for which it was never intended. That 
could not be called a failure by the foreman on behalf of the defendants 
to provide a safe system of working. In the case referred to Lord 
Wright said ({1938] A.C., at p. 84) that, “‘ the employers’ obligation 
was not, however, broken by a mere failure to use proper plant due to 
the negligence of a fellow-servant, or a casual departure from the system 
of working.”’ Even if that passage were applicable to the present case, 
and it were necessary to decide whether there was more than a casual 
departure from the system of working, assuming that there was any, 
there was here only a casual departure from it. The appeal must be 
dismissed. 

Ciauson and Luxmoorg, L.JJ., agreed. 

Counsel for the plaintiff thereupon applied under s. 29 of the 
Workmen’s Compensation Act, 1925, to the court to award him 
compensation, contending that, in the circumstances, there was 
reasonable cause why he should have failed as a workman to claim 
compensation within six months of the accident in accordance with 
s. 14. It was contended for the defendants that there was no reasonable 


cause for the delay within the meaning of that section. 
MacKinnon, L.J., said that in his opinion the plaintiff, whose injury 
at first seemed trivial and did not become serious until some days later, 





had ample reason for supposing that it was not connected with the 
accident. On the evidence, it was fair to conclude that he did not 
realise before February, 1939, that his illness was due to the accident. 
He did not make a claim for compensation before that date, being 
under a misapprehension as to the cause of his illness, and that was 
‘reasonable cause ’’ for the delay. The matter would be remitted to 
Manchester County Court for the assessment of the compensation. 

CLauson and Luxmoorg, L.JJ., agreed. 

CounseL: E. S. Bailey ; Sellers, K.C., and Gerrard. 

Soxtcrrors : Hewitt, Woolacott & Chown, for Heath, Sons & Broome, 
Manchester; Bingham & Co., for James Chapman & Co., Manchester, 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In re Stuart ; Johnson v. Williams. 
Scott, Clauson and Luxmoore, L.JJ. 23rd July, 1940. 


Practice—Costs —Originating summons for construction of will—Onc 
of several defendants appeals—Appeal dismissed—Several respondents 


in same interests appear—Respondents’ costs. 


Appeal from Farwell, J. 

This originating summons was taken out to determine the true 
construction of the will of the testator. One of several defendants 
to the summons appealed. A considerable number of persons were 
made respondents, who all had the same interest in opposing the appeal. 
They were each represented by counsel. The court having dismissed 
the appeal, the question of the costs of the appeal arose. 

Ciauson, L.J., said that, as the appeal was dismissed, the court 
could take no other course but that of ordering the unsuccessful appellant 
to pay the costs. A large number of respondents had been brought 
before the court all in the same interests. The appellant had to bring 
before the court everyone who would be affected by the appeal. It 
was always open to him, however, to give notice to the respondents 
that, if the appeal was dismissed, he would ask the court to allow only 
one set of costs. It might be the duty of the respondents’ advisors 
to put their heads together and arrange that there should not be an 
excessive number of counsel appearing, who either would not require 
to be heard or who would only be heard perfunctorily. Prima facie 
each respondent was entitled to appear, but there might be cases where 
the appearance was so unnecessary that the respondent might be refused 
his costs. 

Luxmoorg, L.J., said that if the respondent gave notice that he would 
object to more than one set of costs, the matter would be considered 
by the court; if it considered that separate representation was wrong, 
it could make an appropriate order. With regard to trustees, the 
more recent view was that they should appear in the Court of Appeal 
and it was contrary to the modern practice to deprive them of their 
costs. 

CounseL: R. W. Goff ; Jopling (for Andrew Clark, on war service) ; 
Rawlence (for B. S. Tatham, on war service); Ormrod; A. C. Nesbitt 
(for L. S. Falk, on war service); Baden Fuller ; Danckwerts (for Herbert 
Hart, on war service); Norman Daynes, K.C., and J. M. Paterson. 

Soricrrors : Lithgow & Pepper ; Stanley Johnson & Allen ; Tamplin, 
Joseph, Ponsonby, Ryde & Flux ; E. 8. Read ; Sharpe, Pritchard & Co, 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


HIGH COURT—CHANCERY DIVISION. 


In re Diplock ; Wintle v. Diplock. 
Farwell, J. 18th July, 1940. 


Will—Construction ~ Bequest to “charitable or benevolent object or 
objects ’’—Uncertainty—Validity. 

The testator, who died in 1936, after appointing executors and 
making certain pecuniary bequests, by cl. 5 gave a number of charitable 
legacies. By cl. 6 he gave the residue of his estate to his executors 
upon trust for sale and conversion and he directed them to apply the 
net residue of the proceeds of sale ‘ for such charitable institution or 
institutions or other charitable or benevolent object or objects as my 
acting executors may in their or his absolute discretion select and to 
be paid to or for such institutions and objects if more than one in 
such proportions as my executor or executors may think proper.” 
The testator’s executors proceeded to administer his estate and they 
distributed the net residue, which amounted to somewhat over £250,000, 
between some 139 charitable institutions. Subsequently the testator’s 
next-of-kin raised the question whether the gift of residue was not 
invalid on the ground that it was not charitable. The executors 
thereupon issued writs against the charities calling upon them to repay 
the various sums which they had been paid. As a preliminary step 
the executors took out this summons asking whether the trust declared 
by cl. 6 of the will was a valid charitable trust or whether it was void 
for uncertainty. The defendants to the summons were certain of the 
testator’s next-of-kin, two of the charities and the Attorney-General. 

FARWELL, J., said that the question he had to decide was purely 
one of construction. He had to see what was the intention of the 
testator as expressed in the will. It had been argued on behalf of the 
next-of-kin that the authorities had decided this question and that the 
use of the words “ or benevolent object or objects ’’ compelled him to 
come to a conclusion contrary to the intention of the testator as 
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disclosed in his will. That was a misconception of the true use of 
authorities. It was a fallacy to say that the court was bound to 
approach the question of intention blindfolded because of a decision, 
even a decision of the House of Lords, in some other case where the 
same words were used in a different connection. The fact that other 
courts had come to a particular conclusion as to the meaning of such 
words as “ or benevolent’? was a matter which the court must take 
into careful consideration. If there was a definite binding authority 
that in every case ‘“ charitable or benevolent ’’ must be construed so as 
to render a gift of this kind invalid, effect must be given to it. There was, 
however, nothing in any authority which created that position. The 
truth of the matter was that the court in each case had to construe 
the actual language of the testator. Here the testator had shown a 
definite intention to benefit charity in the legal sense of the word. 
By the use of the words “ or benevolent ”’ he did not intend to extend 
the scope of his bounty, so as to bring within the ambit of the power 
of the executors objects which were not charitable. The overriding 
intention was charitable and the gift of residue operated as a good 
charitable gift. 

CounsEL: J. L. Stone; C. L. Fawell; Harman, K.C., and 
W. S. Wigglesworth ; Wilfrid Hunt ; The Attorney-General (Sir D. B. 
Somervell, K.C.) and Andrewes Uthwatt. 

Soricitors : Preston, Lane-Claypon & O'Kelly ; White d+ Leonard ; 
Thomas Eggar & Son; Field, Roscoe & Co., for Stapley & Hurst, 
Eastbourne ; Treasury Solicitor. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Lidington ; Lidington v. Thomas. 
Farwell, J. 5th and 30th July, 1940. 

Will—Testator gives nothing to widow—A pplication by widow for mainten- 
ance—Practice—Necessary defendants to application—Jurisdiction of 
court—Inheritance (Family Provision) Act, 1938 (1 d& 2 Geo. 6, c. 45), 
8. 1, subs. (1)—R.S.C., Ord. LIV, Fy r. 25; sub-r. (1); 1. 3, sub-r. (2) ; 
r. 6. 

The testator, who died in 1939, gave one quarter of his residuary 
estate to K for life ; subject to that life interest, he gave his whole estate 
to his two sons on attaining twenty-eight years of age. In the event of 
their both dying under twenty-eight, there was an ultimate gift over. 
The testator stated in the will that he left ‘‘ nothing whatsoever *’ to his 
wife. The testator left him surviving his widow and two infant children. 
The widow by this summons applied to the court under the Inheritance 
(Family Provision) Act, 1938, for maintenance out of the testator’s 
net residuary estate. The testator’s estate was valued for probate at 
£3,600. There was, however, a contingent liability under a lease at a 
rent of £400 per annum. If the executor failed to dispose of this lease 
the estate might be reduced to under £2,000. The widow was without 
capital or income from any other source. In accordance with the 
provisions of R.S.C., Ord. LIV, F,r. 1, sub-r. (1), the testator’s executor 
was, in the first instance, made sole defendant. When the summons 
came before the master for directions under r. 3, sub-r. (2), he directed 
under para. (6) of r. 3 (2) that K and the testator’s two sons should be 
added as defendants. He made no representation order under r. 6, 
as he did not consider such an order was necessary. The summons 
was opened before the learned judge, the only. defendants being the 
testator’s executor, K, and the two sons. 

FARWELL, J., referring the summons back to the master, with a 
direction to add a defendant to represent the persons entitled under the 
ultimate gift and to make a representation order under Ord. LIV, F’, r. 6, 
said that every person whose rights under the will might be affected 
by an order under the Act of 1938 ought to be a party to the summons 
or be represented by a party appointed to represent him. 

On the direction of the master another defendant was added to 
represent the ultimate residuary legatees. The summons then came 
up for hearing on the question of maintenance. 

FarwELL, J., said, in his judgment, on the true construction of s. 1 (3) 
of the Act of 1938, the court had no power to benefit dependents to a 
greater extent than by providing for them out of the income of, in this 
case, two-thirds of the estate. The dependents must not receive under 
any order of the court more than the benefit arising out of two-thirds 
of the estate, including therein all benefits given under the will to any 
dependents. In the present case, he would only deal with income, as it 
was impossible to ascertain whether the capital of the testator’s estate 
did or did not exceed £2,000. He was satisfied that some provision 
should be made for the widow. He proposed to direct that the income 
of two-thirds of the estate be applied by paying it to the widow during 
her widowhood, she undertaking to maintain thereout the children 
during their infancy. He thought that he was entitled to impose on 
the plaintiff, as a condition of giving to her any benefit under the Act, 
an obligation to maintain the children. He proposed to give to her 
and to the trustees liberty to apply. It might be that, if the estate 
proved to be under £2,000, the court would think fit to make some 
alteration in this provision. An application for such alteration would 
be within s. 4 of the Act. An application should be made to the court, 
in any event, immediately on the eldest child attaining twenty-one. If 
it were necessary to make a further application as to income, there 
would be no necessity for any person being represented before the court 
other than the widow, the executor and the two children. K would 
take her one-quarter of the income, in any event. The court could not 
interfere with that. 





CounsEL : G. D. Johnston, for the widow ; Elverston, for the executor : 
Winterbotham, for K; Coulson, for the sons; Markwick (for Lan 
Campbell, on war service), for the ultimate residuary legatees. 

Soticirors : Emanuel & Simmonds ; Ernest Bevir & Son, for H. Bevir 
and Son, Wootton Bassett. 

[Reported by Miss B. A. BICKNELL Barrister-at-Law.] 


HIGH COURT—KING’S BENCH DIVISION. 


0.K. Trust, Ltd. v. Rees. 
Macnaghten, J. 2nd May, 1940. 
Revenue—Income tax—Creation of company for promotion of new company 
All shares in promoting company beneficially owned by individual 

Promoting company nevertheless taxable in respect of profits of promotion. 

Appeal by case stated from a decision of Commissioners for the 
General Purposes of the Income Tax Acts. 

In April, 1936, one Kohn agreed with the directors and principal 
shareholders of a company called Mason & Burns, Ltd., to buy the 
capital of the company’s business for a sum in cash and for shares 
to be credited to them as fully paid in a new company to be formed. 
Kohn being a stockbroker, it was suggested to him that it would be 
better if somebody other than he promoted the new company, and 
accordingly he formed, the appellant company, a private company 
for that purpose. Two persons signed the memorandum of association 
as nominees of Kohn, Kohn becoming the beneficial owner of all the 
issued capital of the company. The directors of Mason & Burns, Ltd., 
would only consent to promotion of the new company by the appellant 
company instead of by Kohn on condition that Kohn personally 
guaranteed fulfilment of all the appellant company’s obligations. The 
new company was then registered, and an agreement was made in July, 
1936, between it and the appellant company, whereby the latter under- 
took to pay the cash required for the purchase of the shares in the old 
Mason & Burns, Ltd., and the new company agreed to allot to the 
appellant company 333,326 of the 500,000 ordinary shares forming its 
capital. The appellant company having been assessed under Sched. D 
to the Income Tax Act, 1918, for the years ending the 5th April, 1937 and 
1938, in the sums of £5,445 and £911 respectively, the company appealed, 
contending that it had had no beneficial interest in the transactions 
above described. but had acted only as agent or nominee of Kohn, 
and that no profits or gains had accrued to the company within the 
meaning of the Act. It was contended for the Crown that the appellant 
company was a duly constituted legal entity carrying on its own business ; 
and that the transactions in question were precisely those which the 
company had been formed to carry out, and were trading transactions 
carried out by the company in the course of its business. The General 
Commissioners upheld the assessments, and the company now appealed. 

MACNAGHTEN, J., said that it was argued that there was no evidence 
on which the commissioners could decide that the appellant company 
had not acted merely as Kohn’s agent. In his (his lordship’s) opinion, 
there was no evidence on which they could have found that it was acting 
as his agent. The company was a one-man one, Kohn being the only 
person beneficially interested in it. It would have been insufficient for 
Kohn’s purpose merely to employ an individual to lend his name for the 
purpose of the promotion, because Kohn would have remained the 
promoter. It was only by the creation of the independent legal entity 
of the appellant company that he was able to substitute someone else 
as the promoter. It was nothing to the purpose that all the finance was 
provided by Kohn, or that he had recorded all ¢Ke transactions in his 
own books. Those matters merely showed that Kohn was looking after 
his own interest ; it was clear that he intended to obtain for himself the 
profit from the transactions. It was, however, immaterial to him whether 
he secured that profit.as the principal of the appellant company or only 
as its shareholder. Had he received it as principal, he would have 
defeated the object which he had in mind when he decided to form the 
appellant company for the creation of the new company. The appeal 
must be dismissed. 

CounseL: Heyworth Talbot; The Attorney-General (Sir Donald 
Somervell, K.C.) and R. P. Hills. 

Soxicirors: Peacock & Goddard, for Shakespeare & Vernon, 
Birmingham ; The Solicitor of Inland Revenue. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Jopling v. Inland Revenue Commissioners. 
Lawrence, J. 10th June, 1940. 

Revenue—Stamp duty—Pecuniary legacy—Appropriation by executor 
under statutory powers of stocks towards satisfaction of legacy— 
“Conveyance on sale’’—Instrument of transfer chargeable with duty 
ad valorem—Stamp Act, 1891 (54 & 55 Viet. c. 39), 8. 54 ; Sched. I— 
Administration of Estates Act, 1925 (15 & 16 Geo. 5, c. 23), 8. 41 (1). 
Appeal by case stated from a decision of the Inland Revenue 

Commissioners. 

In January, 1939, six instruments, being transfers of stocks or shares 
in common form to two transferees, were presented by the appellant 
to the Commissioners of Inland Revenue under s. 12 of the Stamp Act, 
1891, for their opinion as to the stamp duty with which the instruments 
were chargeable. By the will of a testator, who died in September, 1938, 
the appellant was given a pecuniary legacy free of duty. In exercise 
of the power conferred on him by s. 41 (1) of the Administration of 
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Estates Act, 1925, the executor of the will, with the consent of the 
legatee, appropriated towards satisfaction of the legacy the stocks and 
shares transferred by the transfers in question. The legatee contended 
that the transfers were not on sale, but fell within the head of charge 
‘** Conveyance or transfer of any kind not hereinbefore described,’’ on 
which a fixed duty of 10s. was chargeable. The Commissioners were 
of opinion that the transfers presented for adjudication fell within the 
head of charge “‘ Conveyance or transfer on sale of any property ’’ in 
Sched. I to the Stamp Act, 1891, and assessed them with the appropriate 
ad valorem duties. The legatee appealed. 

LAWRENCE, J., said that the authorities showed that until the 
Administration of Estates Act, 1925, an appropriation by an executor in 
satisfaction of a legacy and a transfer of securities in pursuance of the 
appropriation would have been chargeable under s. 54 of the Stamp Act 
as a conveyance on sale. That was in accordance with Dawson v. 
Inland Revenue Commissioners [1905] 2 1.R. 69, which decided that, 
where a legatee under a will agreed with the executors to take payment 
of the whole or part of a legacy in stocks or shares of the testator, the 
transfer of those securities was a transfer or conveyance on sale under 
the Act of 1891 and chargeable with ad valorem duty. In re Lepine 
[1892] 1 Ch. 210, and Jn re Beverley [1901] 1 Ch. 681, both showed that 
the substance of an appropriation by an executor was that the executor 
was assumed to have paid the pecuniary legacy in cash and the legatee 
to have paid the money to the executor in return for the securities 
appropriated. The legatee now contended that the Administration 
of Estates Act had altered the law relating to an executor’s powers of 
appropriation ; that s.41 of that Act gave a new power of appropriation 
to personal representatives ; and that the conveyance of the property 
appropriated under the new statutory power was not a conveyance or 
sale within the meaning of s. 54 of the Act of 1891. It was argued that 
nothing contractual entered into that statutory power of appropriation, 
and that therefore t ere could not be a conveyance on sale as no sale 
entered into the transaction. The executor’s consent to the appro- 
priation was said to be not contractual but revocable, and it was argued 
that the legatee’s rights against the personal representatives under the 
Act of 1925 were quite different from those of a purchaser against a 
vendor. The Solicitor-General contended that there was ample con- 
sideration for the transfer of the securities, for the legatee, having 
consented to the appropriation, had discharged the executor pro tanto 
from his obligation to pay the pecuniary legacy. In his (his lordship’s) 
opinion, the power of appropriation conferred by the Act of 1925 did 
not differ in any material degree from the power exi.ting previously. 
When an executor made up his mind to appropriate, and obtained 
the consent of the legatee, the element of contract was present, and 
there was sufficient consideration to support that element of contract. 
It made no difference that the transaction was authorised by statute. 
The transfer still amounted to a conveyance on sale, and there was 
nothing in s. 41 of the Act of 1925 which was inconsistent with that view. 
The appeal would be dismissed. 

CounseL: The appellant appeared in person ; T'he Solicitor-General 
(Sir William Jowitt, K.C.) and R. P. Hills, for the Crown. 

Soticiror : The Solicitor of Inland Revenue. 

[Reporte . by K. C. CALBURN, Esq., Barrister-at- Law.) 


PROBATE, DIVORCE Anp ADMIRALTY DIVISION. 


Murray v. Murray (by her Guardian ad litem). 
The President. 3rd July, 1940. 


Divorce—Insanity—Definition of “under care and treatment’’—Matri- 
monial Causes Act, 1937 (1 Edw. 8 and 1 Geo. 6, c. 57), ss. 2 and 3 
Order under Lunacy Act, 1890 (53 Vict. c. 5), 8. 25—Removal from 
institution for lunatics to workhouse—Order ceases to operate—No 
certificate by workhouse medical officer—Detention illegal. 


A husband's petition for a decree nisi of divorce on the ground that 
the respondent was incurably of unsound mind and had been continuously 
under care and treatment for a period of at least five years immediately 
preceding the presentation of the petition. Section 3 of the Matrimonial 
Causes Act, 1937, provides, inter alia, that “ a person of unsound mind 
shall be deemed to be under care and treatment—(a) while he is detained 
in pursuance of any order or inquisition under the Lunacy and Mental 
Treatment Acts, 1890 to 1930... and not otherwise.’” On 15th 
August, 1923, the respondent was detained in Bexley Mental Hospital 
under a reception order of that date. She was suffering from secondary 
dementia, without any prospects of recovery. On 19th June, 1935, she 
was discharged relieved, but not recovered, to the institution at 
Leavesden, which was not a mental hospital, but was technically a 
‘ workhouse *’ within the Lunacy Act, 1890. Section 25 of the Lunacy 
Act, 1890, provides: ‘“‘ Where a pauper lunatic is discharged from an 
institution for lunatics, and the medical officer of the institution is of 
opinion that the lunatic has not recovered and is a proper person to 
be kept in a workhouse as a lunatic, the medical officer shall certify 
such opinion, and the lunatic may thereupon be received and detained 
against his will in a workhouse without further order if the medical 
officer of the workhouse certifies in writing that the accommodation in 
the workhouse is sufficient for the lunatic’s proper care and treatment, 
separate from the inmates of the workhouse not lunatics, or that the 
lunatic’s condition is such that it is not necessary for the convenience 
of the lunatic, or of the other inmates, that he should be kept separate.” 





The necessary medical certificate from the Bexley Mental Hospital 
was duly given, and notice of the certificate and of the discharge was 
given to the Board of Control. No certificate was given by the medical 
officer of the workhouse. In or about 1929 school buildings opposite 
the Leavesden institution were incorporated as an annexe, but the 
whole was administered as one unit under one medical superintendent. 
In fact, persons discharged from mental institutions under s, 25 and 
lunatics found in workhouses and detained under s. 24 were housed 
in the annexe, and mental defectives and persons in that category were 
housed in the older part of the institution. 

THE PrResIpENT said that the case raised precisely the same point 

and in respect of precisely the same institution, as was dealt with in 
Hall vy. Hall [1940] P. 56. The discussion in the present case had led 
him to think that he might have been wrong in deciding Hall v. Hall 
on the absence of a certificate by the medical superintendent of the 
workhouse under the latter half of s. 25, because even if all the require- 
ments of that section were complied with in every particular, he was 
unable on further consideration to find that the patient was detained 
under any “ order’’ under the Lunacy Acts. The section assumed 
discharge from the institution. It was true that nowhere in the Act 
was there mention of discharge of a reception order, and where 
“ discharge ’’ was used in connection with a patient it meant discharge 
from detention under a reception order. Such an order expired from 
time to time under s. 38, as amended by s. 7 of the Lunacy Act, 1891, 
unless the prescribed continuation procedure was carried out. Nothing 
of that sort was required in this case. The patient was liable to be 
detained against his will without further order, and he did not see how 
it was possible to say that the original reception order, as such, survived 
the discharge of the patient from the institution in which he was held 
under that order. The moment that s. 25 came into play the authority 
for the detention was to be found in the section itself, and was not 
based on any order. A comparison between s. 24 and s. 25 was important 
in this connection. By s. 24 a person in a workhouse who was found 
to be a lunatic could be detained in the workhouse for fourteen days, 
provided, among other things, that a certificate of the same kind as 
was referred to in s. 25 was given. But he might not be detained beyond 
fourteen days without an order of a justice having been obtained under 
subs. (3) of that section—in other words, in such a case the detention 
after the expiration of fourteen days depended on the order of the 
justice. Section 25 dealt with a different subject-matter and expressly 
said that after the discharge of people under reception orders in mental 
hospitals into workhouses, provided the certificates referred to were 
given, no further order was necessary. If he was wrong in that respect, 
he came back to the point which he decided in Hall v. Hall, supra. 
There was a real practical distinction between ss. 24 and 25, and it lay 
in the fact that the class of people dealt with in s. 24 were inmates of 
an ordinary workhouse who were discovered to be lunatics. The 
“necessity for giving the certificate required under s. 24 (1) (c) was 
abolished in cases such as that of the Leavesden institution by the 
Lunacy Act, 1891, s. 4 (2). It was not abolished, however, in the case 
of the certificate under s. 25. Section 25 dealt with persons who were 
ex hypothesi admitted to be lunatics, and in this particular case were 
irrecoverable and yet were discharged from an institution provided for 
lunatics to a workhouse. A certificate under s. 25 by the medical 
officer of the workhouse was a condition precedent to the lawful 
detention of a lunatic in such an institution, and assuming that this 
was detention under an order within the meaning of s. 3 of the 
Matrimonial Causes Act, 1937, at all, he was bound to hold that for 
lack of any certificate by the medical officer of the workhouse, the 
detention had not been justified by any authority under the Lunacy 
Act. He was reluctantly bound to dismiss the petition. 

Counse.: F. EL. Sugden ; A. Lombe Taylor. 

Soxicrrors : Simmons & Simmons ; The Official Solicitor. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


Cooper ». Cooper (King’s Proctor Showing Cause). 
The President. 25th July, 1940. 
Divorce—Desertion—Maintenance order but no separation order 

Non-cohabitation clause not erased— M istake—-Continuance of desertion. 

King’s Proctor’s intervention in a wife’s undefended divorce case, 
in which a decree nisi was pronounced on 20th November, on the ground 
of desertion. At the hearing on 20th November, 1939, the petitioner 
produced a finding of the justices dated 27th May, 1931, that her 
husband had unlawfully deserted her, and substantiated that by her 
evidence. The justices’ order contained the words “ It is adjudged that 
the complaint is true and it is ordered that the applicant be no longer 
bound to cohabit with her husband, his wife, the defendant.’’ The 
President said that as the wife did not want protection, was not asking 
for protection, and neither the husband nor the wife treated the non- 
cohabitation clause as effective, it would be pedantic so to treat it. 
It appeared clear from the note of adjudication that no separation 
order had been made, and the wording of the supposed order was 
senseless on the face of it. 

THE Presipent said that the matter would have ended with the decree 
nisi but for the fact that a very short report on this case (56 T.L.R., at 
», 118) was cited to the Court of Appeal in Mackenzie v. Mackenzie, 
56 T.L.R. 300, in which an attempt had been made to get behind a 
separation order apparently perfect on the face of it. Slesser, L.J., said 
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(at pp. 301, 302) that if Sir Boyd Merriman, P., in Cooper v. Cooper, 
treated the clause as being a non-cohabitation clause which did make 
sense, that conclusion would be inconsistent with the decision of the 
court in Harriman v. Harriman [1909] P. 123, and would be wrong. 
Goddard, L.J. (at p. 302), agreed with this view. He agreed, with the 
greatest possible respect, that if he had decided Cooper v. Cooper, supra, 
on the ground that the parties could treat as non-effective a separation 
order which had actually been made, it was a decision which could 
only have been reached in ignorance, or in defiance of Harriman v. 
Harriman [1909] P. 123. That was not the decision at which he arrived, 
and he was concerned, not with the question whether the spouses had 
treated as ineffective a separation order which had actually been 
made, but with the question whether they, and in particular the husband, 
had recognised as being an effective separation order, an order which 
had not in fact been made at all. Accordingly, acting under s. 181 (1) 
of the Supreme Court of Judicature (Consolidation) Act, 1925, he referred 
the matter to the King’s Proctor. On investigation the King’s Proctor 
was satisfied that a separation order was not made, and that the clause 
as it now appeared was in the order merely by reason of a clerical error. 
If the matter had rested there, with this further information, he should 
not have felt bound by the judgments in Mackenzie v. Mackenzie, 
supra, in the Court of Appeal, to rescind the decree. Counsel for the 
King’s Proctor had shown conclusively, having-regard to the decision 
in R. v. Lanyon (1872), 27 L.T. 355, that the safe course in such cases, 
where there was any doubt about the matter, was to get the order 
rectified before the petition was filed. However, as in this case the 
supposed order was senseless on the face of it, counsel for the King’s 
Proctor did not put forward the view that such a rectification was 
necessary. Assuming that the order in its present senseless form had 
been drawn up after justices had said in open court that they were not 
making a separation order, and assuming that it had been shown by 
plain and unequivocal evidence that upon that basis discussions about 
the resumption of cohabitation had taken place between the parties 
afterwards, it would be not merely pedantic, but utterly absurd to 
treat a clause of this character as a bar to desertion which was proved 
to have existed at that time and to have continued until the presentation 
of the petition. If that was to be held, it must be held by some other 
tribunal. However, in the course of investigations by the King’s Proctor, 
it was discovered that the petitioner had been living in adultery. There 
was no alternative, therefore, but to rescind the decree. 
CounseL: FE. Holroyd Pearce. 
Soxiciror: The King’s Proctor. 
{Reported by MAuRICE SHARE, Esq., Barrister-at-Law .} 











Obituary. 
Mr. C. SMITH. 

Mr. Colin Smith, M.V.O., O.B.E., Registrar of the Privy 
Council since 1934, died on Wednesday, 28th August, at the 
age of fifty-nine. He was educated at Charterhouse and 
Christ Church, Oxford, where he took honours in jurisprudence 
in 1902. In 1903 he was called to the Bar by the Inner 
Temple, and joined the North-Eastern Circuit. He was 
later appointed Secretary for Ecclesiastical Patronage in the 
Lord Chancellor's Department and held that post until 1921, 
when he became Deputy Clerk of the Privy Council. On the 
death of Sir Charles Neish in 1934, Mr. Smith succeeded him 
as Registrar of the Privy Council. 

Mr. A. SMITH. 

Mr. Arthur Smith, solicitor, of Messrs. Arthur Smith and 
Broadie-Griffith, solicitors, of Wigan, has recently died at the 
age of seventy-six. For forty years he had been Clerk of the 
Peace for Wigan Justices. He was also Clerk of the Wigan 
County Magistrates. He was formerly Town Clerk of Wigan, 
and had been a President of the Wigan Law Society. He 
was admitted a solicitor in 1887. 


Mr. C. M. CROSSMAN. 4 
Mr. Charles Matthew Crossman, formerly partner in the 
firm of Crossman, Block & Co., solicitors, of 16, Theobald’s 
Road, Gray’s Inn, W.C.1, died on Sunday, 25th August. 
Mr. Crossman was admitted a solicitor in 1903. 


Mr. R. G. WILLIAMS. 
Mr. Richard Gilbert Williams, solicitor, of Chester, died on 
Tuesday, 20th August, at the age of sixty-nine. Mr. Williams 
was admitted a solicitor in 1897. 


On Active Service. 

Second Linu’. CHRISTOPHER HOBHOUSE, R.M. 

Second Lieut. Christopher Hobhouse, R.M., was killed 
in action in August. He was called to the Bar by 
the Inner Temple in 1936, and specialised in probate and 
divorce work. He was a frequent reviewer of books in the 
“ Spectator,’? and was himself the author of a book on the 
life of Fox. He also wrote an entertaining account of the 
Great Exhibition of 1851, and a guide book to Oxford. 





Rules and Orders. 
S.R. & O., 1940, No. 1562 /L.26. 
WORKMEN’S COMPENSATION. 
THe WorkMeEN’s Compensation Rutes, 1940. 
Datep Avausr 28, 1940. 

1. The following paragraphs shall be substituted for the first para- 
graph of Rule 88 of the Workmen’s Compensation Rules, 1926,* as 
amended :— 

** 88.—(1) Any matter which under the Act or these Rules is to 
be done in a county court, or by, to or before the judge or registrar 
of a county court, may, subject to the provisions of paragraph (14) 
of this Rule, be done in the county court or by, to or before the 
judge or registrar of the county court hereinafter mentioned : 

(i) the court in the district of which all the parties concerned 
reside or carry on business ; or 

(ii) if the parties concerned reside or carry on business in 
different districts, 

(a) the court in the district of which the accident out of 
which the matter arises occurred ; or, in the case of any workman 
to whom Rule 41 applies, the court in the district of which the 
workman was last employed in the employment to the nature 
of which the disease was due ; or 

(b) the court in the district of which the party or one of the 
parties against whom relief is sought resides or carries on business 
at the time when the matter is to be done. 

(1a) A memorandum to be recorded pursuant to section 23 or 
section 24 of the Act may be sent to the court in the district of 
which the workman or (as the case may be) the dependants of the 
workman or some or one of them, resides or reside : 

Provided that— 

(a) if the workman does not reside, or (as the case may be) if 
none of the dependants reside, in England or Wales, any such 
memorandum may be sent to the court specified in paragraph (1) 
(ii) (a) of this Rule, or to the court in the district of which the 
employer resides or carries on business ; and 

(6) a memorandum to which Rule 19 (6) applies may be sent 
to the court in which the arbitration is pending.” 

2. In the Schedule to Rule 91B of the Workmen’s Compensation 
Rules, 1926, as amended, the following addition shall be made as 
indicated in the following table :— 


First Column. Second Column. Third Column. 


South Africa The Workmen’s Com- The Secretary for 
pensation Commis- Labour, Union 
sioner, Department Buildings, Pre- 
of Labour, Union toria. 


Buildings, Pretoria. 

3. These Rules may be cited as the Workmen’s Compensation Rules» 
1940, and the Workmen’s Compensation Rules, 1926, as amended, shall 
have effect as further amended by these Rules. 

We hereby submit these Rules to the Lord Chancellor. 

, 7’. Mordaunt Snagge. Austin Jones. 
William Procter. Ernest Hancock. 
A. R. Kennedy. 

I allow these Rules, which shall come into force on the Ist day of 
September, 1940. 

Simon, C. 
Dated the 28th day of August, 1940. 


*S.R. & O. 1926 (No. 448) p. 829. 











War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in Tue Sortorrors’ JouRNAL, from the 16th September, 1939, to 
the 3lst August, 1940.) 


STATUTORY RULES AND ORDERS. 


Cargoes and Claims (Information) Order, August 29. 
Cheese (Maximum Prices) Order, 1940. Amendment Order, 
August 28. 


1.P. 8. 
K.P. 1573. 


E.P. 1589. Control of Industrial Ammonia (No. i) Order, August 29. 
E.P. 1570. Control of Mills (Flour and Provender) (No. 1) Order, 1939. 


General Licence, August 28, 1940. 

Control of Timber (No. 17) Order, August 29. 

Food Order, August 29, 1940, amending the Directions, 
January 6, 1940, made under the Rationing Order, 1939, 


. 1565. 


E.P. 1591 


E.P. 1569. Home Grown Beans (Control and Maximum Prices) Order, 
August 28. 

E.P. 1592. Home Produced Eggs (Maximum Prices) (No. 3) Order, 
August 29. 

E.P. 1571. Invert Sugar (Maximum Wholesale Prices) Order, August 28. 


Poisons (Amendment) (No. 2) Rules, August 26. 

Prices of Goods (Permitted Prices) (No. 4) Order, August 21. 
Purchase Tax Regulations, August 23. 

Railways (Sheeting of Traftic) Order, August 26. 

Rats Order (No. 2), August 21. 


No. 1560. 
No. 1556. 
No. 1552. 
E.P. 1564. 
E.P. 1557. 
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E.P. 1575. Regulation of Payments (General Exemptions) (Amend- 
ment) (No. 2) Order, August 30. 
E.P. 1576. Regulation of Payments (Argentine) (No. 2) Order, 


August 30. 
Regulation of Payments (Belgian Congo and Ruanda- 
Urandi) (No. 2) Order, August 30. 
78. Regulation of Payments (Brazil) (No. 2) Order, August 30. 
579. Regulation of Payments (Canada and Newfoundland) 
(No. 2) Order, August 30. 


E.P. 1580. Regulation of Payments (Netherlands East and West 
Indies) (No. 2) Order, August 30. 

E.P. 1581. Regulation of Payments (Roumania) (No. 2) Order, 
August 30. 

E.P. 1582. Regulation of Payments (Sweden) (No. 2) Order, August 30. 


E.P. 1583. Regulation of Payments (Switzerland) (No. 2) Order, 


August 30. 


E.P. 1584. Regulation of Payments (U.S.A., etc.) (No. 2) Order, 
August 30. 
E.P. 1585. Regulation of Payments (Portuguese Empire) (No. 2) 


Order, August 30. 
Regulation of Payments (Hungary) (No. 
30. 


o.P. 1586. 2) Order, August 


E.P. 1587. Regulation of Payments (Greece) Order, August 30. 
E.P. 1588. Regulation of Payments (Peru) Order, August 30. 
E.P. 1563. Road Vehicles (Prohibition of Camouflage) (Amendment) 


Order, August 23. 

Threshed Home-Grown Peas (Control and 
Prices) Order, August 28. 
Trading with the Enemy 

August 29. 
No. 1562 /L.26. Workmen’s Compensation Rules, August 2%. 
[E.P. indicates that the Order is made under Emergency Powers. } 


Maximum 


(Shipping Claims) Order, 


Copies of the above Bills, S.R. & O.’s, ete., can be obtained through 
The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 








Legal Notes and News. 


Honours and Appointments. 

The King has been pleased to approve the appointment of Mr. H. R. 
MerepirTH, I.C.S8., at present an Additional Judge of the High Court 
of Judicature at Patna, to be a permanent Judge of that High Court 
from Ist October, in the vacancy that will occur un the retirement of 
Mr. Justice Wort. . 


Mr. W. BentLey Purcuase has appointed Dr. Joan WALTER HULME 
as his assistant Deputy Coroner for the County of London (Northern 
District). Dr. Hulme, who is a member of the Middle Temple, formerly 
practised in Manchester. 


Notes. 

Police Inspector Alan Bond, of Grantham, Lines, has been appointed 
Chief Constable of Rutland. He was called to the Bar by the Middle 
Temple in 1935. 

“ Nowadays everybody seems to say * definitely’ when they mean 
‘ yes,’ ’’ commented Mr. Justice Humphreys in the High Court recently 
when a witness frequently replied * definitely ’’ to questions by his 
counsel. “ It’s B.B.C. English, my Lord,’’ counsel remarked. 

M. Szurlej, Chief of the Department of Military Justice of the Polish 
General Staff, has been elected chairman of * Association of Polish 
Lawyers in Great Britain,’’ which has been formed by lawyers who came 
here when their Government was transferred to London from France. 

In response to suggestions from members, the Incorporated Society 
of Auctioneers and Landed Property Agents have decided to open a 


Spitfire Fund and to appeal for subscriptions thereto from members of 


the Society and their families and friends. To avoid administrative 
charges, direct personal acknowledgments will not be made, but 
announcements of the names of subscribers will appear in the Society’s 
monthly journal. Mr. A. G. Minter (Past President) has kindly 
consented to act as Hon. Treasurer to the fund. Each of the twenty- 
two branches of the Society have been asked to appoint one of its 
officials as Hon. Treasurer of the local appeal. Donations should be 
made payable to the * 1.8.A.L.P.A.—Spittire Fund,’’ and should be 
forwarded to the Society Headquarters at 34, Queen’s Gate, S.W.7. 
Mr. 8. M. Bruce, the High Commissioner of Australia, is President of 
the Society of Comparative Legislation, which is the only Society in 
the realm of law which covers the whole of the British Empire. It 
was founded by Lord Herschell, Sir Courtenay [bert and other 
distinguished jurists at the end of the last century and has published 
annually from its headquarters at 1, Elm Court, Temple, London, a 
summary of laws enacted in every part of the Empire, as well as the 
United States. Lord Macmillan is the Chairman of the Society, and 
the Council includes representatives from all parts of the Empire as 
well as the Prime Minister, the Lord Chancellor, and distinguished 





lawyers of friendly countries, including the Chief Justice of the United 
States. The annual review, which is supplied by writers with local 
knowledge of the legislation, has just been published and covers a wide 
range of subjects. 


Wills and Bequests. 
Mr. Ronald Stewart-Brown, F.S.A., solicitor, of Marchwiel, near 
Wrexham, left £36,601, with net personalty £31,451. 
Mr. Clifford James Temperley, solicitor, of Newcastle-on-Tyne, left 
£17,561, with net personalty £2,700. 








Court Papers. 


IN THE HIGH COURT OF JUSTICE—CHANCERY DIVISION. 
EXTENSION OF TriNITY SITTINGS. 
Rota of Registrars in attendance on 


Date. Court of Appeal. Judge. 

Sept. 9 Andrews Ritchie 
weer Ritchie Andrews 
| eee Andrews Ritchie 
5 Ee Ritchie Andrews 
o. oF Andrews Ritchie 
i. Ritchie Andrews 





Stock Exchange Prices of certain n Trustee Securities. 


Bank Rate (26th October, 1939) 2% Next London Stock Exchange Settlemenr, 
‘Thursday, 12th September, 1949, 















es Middle | } Approxi- 

Div. Price Flat | mate Vield 

Months. | 4 Sept. Interest | with 
1940. Yield. =| redemption 

ENGLISH GOVERNMENT eeepnsrens. £ a. d. £ a. d. 
Consols 4% 1957 or after os ° FA 109} 818 3 3.5 0 
Consols 24°%, on ° JAJO 73jxd| 3 7 9 -- 
War Loan 3% 1955 )- is on ” AO 100} 219 6 218 9 
War Loan 33% + “A after .. ee JD 101} : @ 3s . Toe 
Funding 4% Loan 1960-90 oe * MN| 1123? 310 11 328 
Funding 3°% Loan 1959-69 be ‘6 AO 98} ee 3.1210 
Funding 23% Loan 1952-57... ee JD 973 216 5 213 10 
Funding 25° Loan 1956-61... - AO 91} 214 8 3010 
Victory 4% Loan Average life 21 years MS 110 312 9 3.6 «6 
Conversion 5% Loan 1944-64 .. - MN 109} 411 4 21410 
Conversion 34°, Loan 1961 or after .. AO, 100} 3 3 39 4 
Conversion 3% Loan 1948-53 .. ee MS 101 219 5 216 10 
Conversion 25%, Loan 1944-49 oe AO 99 210 6 212 8 
National Defence Loan 3% 1954-58 .. JJ 1003 219 6 218 8 
Local Loans 3% Stock 1912 or after JAIJO S6$xd) 3 9 4 — 
Bank Stock AO 329 31211 
Guaranteed 3° Stock (Irish Land Acts) 

1939 or after a JJ 864 309 4 oa 
India 45%, 1950-55 _ oe ae MN 107¢ 43 9 311 1 
India 34% 1931 or after" JAJO 9ijxd|) 316 3% a 
India 3% 1948 or after .. JAIO 79}xd) 3:15 & -- 
Sudan 44%, 1939-73 Average life 27 years FA, 107 i 413 
Sudan 4% 1974 Red. in part after 1950 MN, 105 316 2 314 7 
Tangany ika 4% Guarauteed 1951-71 .. FA 105 316 2 . Bs 
Lon. Elec. T. F. Corpn. 24% 1950-55 .. FA 90 218 7 sy 
COLONIAL SECURITIES. 

* Australia (Commonwealth) 4%, 1955-70 JJ 101 319 2 318 2 
Australia (Commonwealth) 34%, 1964-7 JJ 88 3.13 10 3.17 10 
Australia (Commonwealth) 3% 1955-58 AO 87 3 9 O 408 
*Canada 4% 1053-58 i se as MS 110 312 9 3 1 3 
New South Wales 334% 1930 50 os JJ 04 314 6 45 8 
New Zealand 3% 1945 .. = = AU V4ixd) 3 3 6 4710 
Nigeria 4% 1963 .. sf < AO 194 3°16 11 314 9 
Queensland 34°, 1950 70° os os JJ 93 315 3 318 1 
*South Africa 31% 1953-73... het Jb 994 310 4 310 6 
Victoria 34% 1929. 0 .. o° os AO V5xd 313 8 43 8 
CORPORATION STOCKS. 

Birmingham 3% 1947 orafter .. ‘ JJ 794 315 6 _ 
Croydon 3% 1940-60... o* »* AO 91xd 3 5 11 3 12 lo 
Leeds 33°, 1958-62 . JJ) O4 i ae: 213 1 
Liverpool 34°% Redeemable by agreement 

with holders or by purchase ‘ JAJO 92xd 316 1 _ 
London County 3% Consolidated Stock 

after 1920 at — of € _—— .. MJSD 81 314 1 _ 
London County 34% 1954-59 ‘s FA 100} 3 9 8 391 
Manchester 3% 194lorafter .. = FA 794 315 6 _ 
Manchester 3°, 1958-63 AO 91} 35 7 3 10 10 
Metropolitan ( ‘onsolidated 24% 1920-49 MJSL 97 211 7 217 5 
Met. Water Board 3% “* A’’ 1963-2003 AO 82ixd|) 312 9 314 5 
Do. do. 3% “*B’’ = - MS 84 311 5 312 10 

Do. do. 30) “E*’ 1953-7 JJ 88 382 312 7 
Middlesex County Council 3%, 1961-66 MS Ol} 35 7 310 3 
* Middlesex County Council 44% 1950-70 MN 105} 45 4 315 4 
Nottingham 3°, Irredeemable .. a MN 80 2315 0 — 
Sheffield Corporation 3}% 1968 J 975 31110 312 11 
ENGLISH RAILWAY ene AND 

PREFERENCE 8ST pg 
Great Western Riy. 4% Debenture JJ = 102 318 5 _ 
Great Western Rly. 4% Debenture JJ 1084 421i - 
Great Western Rly. 5% Debenture JJ 112 4811 —_ 
Great Western Rly. 5% Rent Charge .. FA 110} 410 6 _ 
Great Western Rly {“Cons. Guaranteed MA 105} 414 9 — 
Great Western Rly. 5° Preference MA 79  @ — 








* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at ‘the earliest date ; in the case of other Stocks, as at the latest date. 














